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PREFACE 

Perhaps  no  step  in  the  prosecution  of  a  business  is 
so  important  to  the  individual  as  the  organization  of 
the  ownership.  While  the  application  of  correct 
principles  of  production,  marketing,  financing  and 
accoimting  are  necessary  to  insure  success,  they 
determine  the  amount  of  profits  the  business  as  a 
whole  is  to  have.  But  every  man  goes  into  a  busi- 
ness for  income  and  the  amoimt  of  his  own  income  will 
depend  not  only  on  the  amount  of  the  profits  of 
the  whole  business  but  on  his  own  proportionate 
share  of  those  profits.  The  division  of  the  profits 
into  shares  depends  almost  entirely  on  the  form  of 
organization. 

Moreover,  when  men  enter  business  they  hazard 
not  only  their  time  and  a  definite  amount  of  wealth  in 
the  enterprise,  but  perhaps  other  wealth  that  was  in- 
tended to  be  kept  separate.  Indeed,  embarking  on 
a  business  venture  may  be  but  the  beginning  of  the 
loss  of  the  income  of  future  years  when  all  chance  of 
profits  has  ceased  and  the  business  represents  nothing 
but  a  lot  of  debts  that  remain  to  be  liquidated.  Risk 
is  an  important  element  that  is  varied  by  the  form  of 
organization  selected. 

It  is  true  that  the  form  of  organization  need  never 
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be  final.  But  the  trouble  of  making  changes  as  well 
as  the  expense  frequently  acts  as  a  sufficient  deterrent 
to  prevent  advantageous  changes.  Moreover,  the 
original  form  of  organization  will  determine  the 
division  among  the  owners  of  the  right  to  control  the 
business  and  this  right  of  control  determines  whether 
the  form  of  organization  is  to  be  changed  or  left  as 
it  is. 

The  purpose  of  this  book  then  is  to  describe  the  va- 
rious forms  of  business  organization  recognized  and 
used  among  English  speaking  people  and  to  show 
how  these  forms  affect  the  income,  risk  and  right  to 
control  of  the  individual  owner. 

Charles  W.  Gerstenberg. 
New  York. 
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CHAPTER  I 

FORMS  AND   PURPOSES  OF   BUSINESS 
ORGANIZATIONS 

1.  Plan  of  the  Text. — This  Text  is  to  treat 
things  as  they  are.  Definite  reasons  will  be  given 
when  there  are  any,  but  no  attempt  will  be  made  to 
go  into  abstract  theory.  The  problem  is  simple 
enough — a  discussion  of  the  ownership  of  business  en- 
terprises. This  ownership  may  be  that  of  a  single 
individual  or  of  a  group  of  individuals.  Wlien  a 
group  exercises  ownership,  the  members  bind  them- 
selves together  in  some  form  of  organization  recog- 
nized by  the  law,  and  the  law  prescribes  the  rights  and 
liabilities  of  the  members. 

2.  Purposes  of  organization. — Whatever  may  be 
the  riglits  and  liabilities  of  the  members  of  a  business 
group,  be  it  a  partnership,  a  cooperative  association 
or  a  corporation,  they  w^ill  be  found  in  some  way  to 
iff  ect  the  busmess  income  of  the  members,  the  control 
which  they  may  exercise  in  the  business  or  tlie  risk 
which  they  assume.     Thus,   partners  may  agree  to 
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divide  profits  in  equal  or  in  unequal  shares;  stockhold- 
ers of  a  corporation  may  so  divide  their  profits  that 
some  shares  receive  fairly  regular  income— perhaps 
seven  per  cent  on  the  capital  invested— while  others 
receive  such  irregular  dividends  as  the  fluctuating 
profits  of  the  business  may  determine. 

3.  Risk  of  ownership.— Creditors  should  be  con- 
sidered as  being  in  some  degree  owners.     They  are, 
in  fact,  potential  owners.     Thus,  suppose  Jones  bor- 
rows $5,000  from  Smith,  to  increase  his  business.     If 
the  loan  is  not  repaid  at  maturity  Smith  may  sue  Jones 
and  cause  the  sheriff  to  sell  out  Jones's  business  in 
order  to  realize  the  amount  due.     In  fact,  the  courts 
generally  look  upon  bondholders— creditors  who  have 
accepted  bonds  to  evidence  their  loans— as  becoming 
the  principal  owners  the  moment  a  corporation  be"^ 
comes  insolvent.     In  England  this  idea  is  carried  still 
further.     If  a  company  issues  bonds— called  deben- 
tures in  that  country— the  immediate  owners,  i.e.,  the 
stockholders,  may  control  their  business  as  they  see 
fit  until  the  concern  becomes  insolvent.     At  that  in- 
stant, however,  the  bondholders  act.     Their  charge 
against  the  company  becomes  "crystallized,"  to  use 
the  English  expression,  and  the  bondholders  proceed 
to  elect  a  "receiver,"  who  takes  the  control  of  the  busi- 
ness from  the  directors  elected  by  the  stockholders. 

If  one  keeps  in  mind  this  idea  of  creditors  as  po- 
tential owners,  he  can  readily  see  how  the  different 
forms  of  business  organization  variously  affect  the 
risk  assumed  by  the  o^^Tiers.     The  investor  with  the 
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least  risk  is  the  creditor  whose  claim  is  secured  not 
only  by  the  investment  of  other  owners  in  the  same 
enterprise,  but  also  by  the  private  and  individual 
wealth  of  those  o^Miers.  This  is  the  case  with  tlie 
creditors  of  individuals  and  of  partnerships.  If  an 
individual's  business  becomes  insolvent,  not  only  his 
business  assets  but  his  private  personal  assets  as  well 
will  go  to  his  creditors.  Then  follow  in  the  order  of 
security,  the  -creditors  of  corporations,  whose  invest- 
ments are  secured  only  by  the  assets  contained  in  the 
enterprise.  Next  come  the  stockholders  of  a  corpora- 
tion. They  take  all  the  hazard  of  the  corporate  en- 
terprise up  to  a  certam  point,  for  if  the  corporation 
fails  they  take  the  last  share  of  the  salvaged  re- 
mains. But  their  risk,  under  ordinary  circumstances, 
is  at  most  limited  to  their  investment  in  the  business. 
The  private  wealth  of  stockholders  is  immune  from 
the  claim  of  corporate  creditors.  Of  course  the  most 
risky  interest  in  a  business  is  that  of  the  individual, 
or  partner.  He  may  be  obliged  to  see  the  creditor 
take  not  only  the  business  assets  but  his  private 
wealth  as  well. 

4.  Apportioning  control. — This  Text,  however,  will 
treat  organization  cliiefly  as  it  affects  control.  As  a 
matter  of  fact,  control  is  almost  complementary  to 
risk.  The  o\vnership  interest  which  represents  the 
greatest  risk,  exercises  the  amplest  control,  and  vice 
versa.  Thus  individual  and  firm  proprietors  who  have 
the  greatest  risk  have  active  and  complete  control  of 
their  businesses,  while  creditors  generally  have  only  a 
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potential  or  passive  control,  theirs  being  the  minimum 
risk.  Creditors  may  merely  be  watchful  to  see  that 
the  active  control  of  the  stockholder  is  not  incompetent 
or  injurious,  i.e.,  is  not  unsuccessful  or  fraudulent. 

5.  Reasons  for  selecting  different  forms  of  organi- 
zation.— The  different  kinds  of  business  organization 
that  will  be  examined  in  this  book  are  the  individual 
proprietorship,  the  partnership,  the  limited  partner- 
ship, the  joint  adventure,  the  joint  stock  company,  the 
business  trust,  the  cooperative  association  and  the  cor- 
poration. It  will  be  explained  how  these  are  organ- 
ized under  the  law,  and  how  the  management  is  con- 
ducted. What  influences  men  who  go  into  business  to 
select  one  form  of  organization  rather  than  another? 
Perhaps  in  many  cases  the  form  of  organization  is  a 
matter  of  evolution,  or  is  even  the  result  of  chance. 
An  individual,  for  example,  may  inherit  a  business 
from  his  father  and  find  no  need  to  change  the  form 
of  organization.  But  when  enterprises  are  being  pro- 
jected and  a  conscious  selection  has  to  be  made,  the 
projectors  will  probably  be  influenced  largely  by  the 
considerations  that  are  treated  in  the  following  sec- 
tions. 

6.  Facility  of  formation.— As  it  will  be  shown,  cer- 
tain organizations  are  formed,  without  formal  agree- 
ment, when  a  group  of  individuals  begin  to  act  in  a 
certain  way.  Three  or  four  people  may  place  some 
money  in  a  common  fund  and  buy  and  sell  goods, 
each  of  the  members  contributing  his  skill  and  service 
to  the  enterprise.     Here  we  have  a  true  partnership. 
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There  is  no  need  for  a  contract,  for  the  assessment  of 
any  special  organization  taxes,  or  for  reports  to  be 
given  to  public  officials.  Certainly  an  important  ad- 
vantage of  the  partnership  is  the  celerity  and  ease  with 
which  it  can  be  formed. 

7.  Permanence  of  associations. — Another  consider- 
ation that  will  influence  cooperators  in  the  selection 
of  a  method  of  organization,  is  the  varying  degrees  of 
permanence  presented  by  the  associations  hereafter 
to  be  described.  For  example,  while  a  partnership  is 
easily  formed,  it  is  also  easily  destroyed,  for  it  comes 
to  an  end  upon  the  death  of  any  partner,  or  it  may  be 
terminated  at  any  time  by  any  of  the  partners,  even 
tho  the  partnership  agreement  states  the  term  during 
which  the  partnership  shall  endure. 

8.  Desirability  of  aggregating  large  quantities  of 
•wealth. — The  reader  is  undoubtedly  familiar  with 
the  advantages  of  large-scale  production.  Popularly 
stated,  it  expresses  the  fact  that  thru  the  economies 
effected  in  production,  units  of  product  may  be 
turned  out  at  comparatively  low  cost.  Wherever  the 
advantages  of  large-scale  production  are  especially 
great,  the  incentive  to  engage  in  the  industry  in  a 
large  way  will  induce  the  projectors  to  select  a  form 
of  organization  that  will  permit  the  assembling  of  suf- 
ficient capital  to  make  large-scale  production  possible. 
We  find  that  on  this  account  the  corporate  form  is 
prevalent  in  the  machine  industries  while  individual 
ownership  has  its  stronghold  in  such  branches  of 
manufacture  as  the  needle  trades. 
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9.  Flexibility  of  organization. — The  three  elements, 
or  incidents,  of  ownership  are  income,  control  and 
risk.  That  organization  will  be  the  most  popular 
which  permits  the  most  easy  shifting  of  these  ele- 
ments among  the  owners.  In  this  respect  the  cor- 
poration is  far  superior  to  the  other  forms.  Not 
only  is  division  of  these  elements  of  control,  income 
and  risk  made  between  the  immediate  owners  and 
the  potential  owners — between  the  stockholders  and 
the  bondholders — but  in  each  class  the  division  is 
carried  on  almost  indefinitely.  We  find,  then,  not 
only  common  and  preferred  stock,  debenture  and 
mortgage  bonds,  but  a  host  of  intermediate  forms 
of  securities  invented  by  practical  business  men,  each 
of  which  makes  some  new  combination,  in  degree 
at  least,  of  the  elements  of  income,  control  and 
risk. 

10.  Evolution  of  business  organization. — In  early 
society  individual  ownership  was  the  prevalent  form 
of  business  organization,  and  the  student  of  history 
knows  that  this  form  predominated  until  compara- 
tively recent  times.  At  certain  periods  other  forms  of 
organization  increased  in  popularity,  but  never  to  the 
extent  of  outweighing  in  importance  the  sole  pro- 
prietorship. Thus  in  the  seventeenth  century, 
especially  after  the  Restoration  in  England,  many 
companies  were  formed  to  promote  new  inventions 
and  to  explore  the  newly  discovered  foreign  lands. 
IBut  many  of  these  disappeared,  and  from  1720  to 
1860  corporations  were  seldom  formed.     Even  the 
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partnership  did  not  become  popular  till  after  the  be- 
ginning of  the  nineteenth  century. 

11.  Rise  and  development  of  corporations. — In 
recent  times  the  history  of  business  organization  is 
practically  a  record  of  the  constantly  growing  favor 
with  which  the  corporate  form  has  been  regarded. 
Before  1776  only  two  corporations  had  been  chartered 
in  this  country,  and  both  were  insurance  companies. 
IMany  associations,  however,  acting  as  corporations, 
but  unchartered,  had  sprung  up  in  the  large  cities.  In 
this  class  belongs,  for  example,  the  United  Company 
of  Philadelphia  for  Promoting  American  IManufac- 
tures.  Tho  this  company  was  never  chartered  it 
issued  shares  of  stock  of  £lO  each,  and  had  a  board  of 
twelve  directors.  Between  1800  and  1823,  as  many 
as  5.57  manufacturing  companies  were  formed  in  eight 
states.  Their  combined  capitalization  was  $72,000,- 
000.  Over  three-fifths  of  these  companies  were  or- 
ganized in  New  York  and  Massachusetts. 

In  the  difficulties  of  American  commerce  which  cul- 
minated in  the  war  of  1812,  the  corporation  found 
an  important  stimulus;  for  many  of  the  states,  led 
by  New  York  and  ^Massachusetts,  passed  incorporat- 
ing acts  to  facilitate  the  formation  of  manufacturing 
companies.  Perhaps  these  general  corporation  acts 
— under  which  companies  can  organize  by  filing  their 
certificates  of  incorporation,  instead  of  being  com- 
pelled to  secure  cliarters  ])y  special  legislative  acts — 
have  constituted  the  most  potent  influence  in  the 
growth  of  the  corporate  form. 
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12.  Struggle  of  the  corporation  for  supremacy. — 
In  recent  years  the  corporation  has  grown  im- 
mensely in  favor.  But  it  must  not  be  thought  that 
its  progress  has  been  steady  and  unimpeded;  even  in 
the  early  Roman  days,  popular  wrath  turned  against 
the  corporation  as  an  instrument  of  aggression  and 
oppression,  and  it  was  abolished.  Again,  in  modern 
times  the  corporate  form  was  practically  wiped  out  in 
1720,  in  England,  by  the  Bubble  Act.  In  the  United 
States,  too,  the  corporation  seems  to  have  been  viewed 
with  a  great  deal  of  suspicion  in  some  quarters. 

The  attack  on  the  United  States  Bank  at  the  end 
of  the  third  decade  of  the  nineteenth  century,  showed 
a  spirit  of  hostility  toward  corporations  which  be- 
came widespread.  Pennsylvania,  especially,  seemed 
opposed  to  the  granting  of  charters,  since  it  was  felt 
that  the  limited  liability  of  corporate  members  was 
injurious  to  those  in  the  same  line  of  business  who 
hazarded  their  entire  fortunes  in  their  business.  In- 
deed the  growth  of  corporations  is  said  to  be  one  of 
the  chief  causes  for  the  political  decline  of  protec- 
tion between  1830  and  1860.  Corporations  were  in- 
struments of  oppression,  so  the  argument  ran,  which 
brought  the  wealth  of  the  nation  into  the  hands  of  a 
few.  An  opinion  of  that  time  was,  that  "of  21,000,000 
people,  less  than  300,000  are  said  to  owti  the  immense 
public  debt,  and  nearly  the  whole  of  the  landed  prop- 
erty." ^ 

1  From    a   contemporaneous    statement   in    the    Alabama   Legislature, 
American  State  Papers,  Finance,  Y,  849. 
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13.  Early  abuses. — That  some  of  the  charges 
against  the  corporation  were  well  founded  cannot  be 
doubted.  In  his  "History  of  Manufacturers  in  the 
United  States,  1607-1860,"  Victor  S.  Clark  makes 
the  following  statement: 

It  was  asserted  that  about  1860  a  small  clique  of  Boston 
capitalists  by  improper  methods  perpetuated  voting  control 
of  those  corporations,  in  which  they  owned  a  comparatively 
small  amount  of  stock.  They  induced  stockholders  to  sign 
proxies  in  their  favor  when  they  signed  their  dividend  receipts. 
They  also  held  annual  meetings,  in  small  rooms,  to  which 
but  a  fraction  of  the  shareholders  could  get  access,  and  called 
meetings  of  several  companies  at  different  places  for  the 
same  day  and  hour,  in  order  to  divide  the  opposition  of  in- 
dependent men  who  owned  stock  in  a  number  of  companies. 
Less  than  a  score  of  Boston  capitalists  were  said  thus  to 
dictate  the  fortunes  of  most  of  the  great  manufacturing 
corporations  of  the  State,  and  one  man  was  cited  who  was 
director  of  23  companies  and  president  of  all.  The  same 
coterie  owned  a  ^Massachusetts  life-insurance  company,  which, 
with  a  capital  of  .$500,000,  controlled  nearly  ten  times  that 
amount  of  investment  funds.  Having  forced  factories  by 
mismanagement  to  accept  loans  from  this  company,  they 
cither  foreclosed,  or  used  their  power  to  depress  stock  for 
their  own  benefit.  The  other  spoils  of  this  control  were 
high-salaried  offices  and  exorbitant  agents'  commissions.^ 

14.  Disadvantages  of  the  corporation. — The  abuses 
that  JNIr.  Clark  describes  were  isolated  and  unneces- 
sary. There  are  other  inherent  disadvantages  in  the 
corporate  form,  wliicli  will  always  prove  a  hindrance 
to  this  form  of  organization.  The  state  will  always 
regulate  such  an  organization  and  require  detailed 

1  P.  460. 
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reports  from  it.  Probably  taxes  will  be  somewhat 
heavier  on  the  corporation  than  on  other  forms  of 
organization  and  will  be  collected  with  more  certainty. 
jNIoreover,  the  corporate  form  will  be  forbidden  in 
certain  industries  or  vocations.  In  New  York  State, 
for  instance,  corporations  cannot  engage  in  the  prac- 
tice of  law,  medicine  or  dentistry.  In  small  enter- 
prises the  corporation  w^ill  probably  always  operate 
at  a  disadvantage,  since  it  is  "soulless"  and  those  who 
deal  with  it  will  feel  the  lack  of  the  personal  touch 
and  confidence  that  exists  when  the  proprietor  has 
his  individual  property  as  well  as  his  personal  reputa- 
tion at  stake. 

15.  Advantages  of  the  corporation. — In  spite  of 
these  disadvantages,  however,  the  corporation  has 
merits  that  cannot  be  denied.  In  the  first  place,  its 
form  is  flexible.  Thru  the  use  of  various  kinds  of 
stocks  and  bonds  and  thru  the  judicious  drafting  of 
charter  and  by-laws,  the  control  of  the  corporation 
can  be  scientificalh^  organized,  the  risk  can  be  variously 
apportioned,  and  the  income  can  be  variouslj^  distrib- 
uted among  the  owners  and  the  creditors.  The  cor- 
poration stands  today  as  the  typical  form  of  modern 
business  organization.  It  assembles  huge  quantities 
of  capital,  and  then  provides  the  means  for  efficiently 
administering  it.  Moreover,  it  possesses  a  degree  of 
permanence  that  makes  its  business,  as  it  were,  extra 
human.  It  can  outlive  the  men  who  make  and  manage 
it.  Because  flexible  and  permanent,  it  may  serve  some 
day  more  than  it  does  today,  to  bring  the  benefits  of 
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efficiency  and  economy  to  society.  In  doing  this,  it 
will  bring  to  each  member  of  society  what  he  deserves 
as  a  workman  and  a  husbander  of  wealth.  Certainly 
this  is  a  more  desirable  end  than  the  object  of  the  so- 
cialists, and  it  will  be  attained  as  rapidly  as  the  abuses 
of  manipulation  can  be  eliminated.  That  progress  is 
being  made  in  this  direction  is  evident  to  am^one  who 
will  take  the  trouble  to  learn  something  of  the  scandals 
of  previous  generations.  Corporate  abuses,  real  and 
alleged,  tho  they  receive  more  publicity  than  formerly 
are  far  from  being  more  numerous. 

16.  Statistics  of  business  organization. — The  grow- 
ing favor  of  the  corporation  is  plainly  evidenced  in 
the  statistics  of  ownership  of  manufacturing  concerns 
in  the  United  States.  The  table  on  page  12,  which 
will  throw  light  on  this  subject,  is  taken  from  the 
census  of  manufactures. 

The  growth  in  number  of  corporate  concerns  has 
not  been  so  great  as  that  in  the  value  of  the  products 
they  turn  out,  which  is  far  more  important.  A  glance 
at  the  table  will  show  that  the  larger  industries  are  in- 
corporating. The  corporations,  as  a  matter  of  fact, 
employ  about  three-fourths  of  the  wage-earners. 
INIoreover,  it  is  apparent  that  in  recent  years  the 
growth  of  tlie  corporation  has  been  at  the  expense  of 
the  partnership. 

17.  Where  the  corporation  has  gained  ground. — 
If  one  turns  his  attention  to  the  various  industries  in 
tlie  United  States,  he  will  find  that  in  some  lines  the 
corporate  form  is  achieving  favor  more  rapidly  than 
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TABLE   SHOWING  RELATIVE  IMPORTANCE  OF  FORMS  OF 
BUSINESS  ORGANIZATION 

Figures  are  percentages. 


Character  of 
ownership 

Number 
of    establish- 
ments 

Average 
number 

of  wage- 
earners 

Value  of 
products 

Value  added 

by 
manufacture 

Individual: 

1914    

1909     

51.6 

52.4 

10.1 
12.2 
13.8 

78.1 
75.6 
70.6 

9.6 
12.2 
15.6 

7.9 

9.9 

11.5 

15.7 

83.2 

79.0 
73.7 
65.0 

8.8 
11.1 
14.8 
19.3 

9.1 
11  4 

1904     

1899     

Corporation: 

1914    

52.7 

62.8 

28.3 

13.1 
81.9 

1909     

25.9 

77  2 

1904    

1899    

23.6 

13.6 

71.9 

All  others:! 

1914    

1909     

20.0 

21.7 

9.0 
11  5 

1904     

23.7 

15  0 

1899     

22.8 

1  In  1909  and  previous  years  there  was  a  special  classification  for  firms 
now  included  in  the  group  "All  others."  In  1909  the  respective  percent- 
ages were:  establishments,  20.2;  wage  earners,  12.0;  products,  10.6; 
value  added,  11.2. 

in  other  lines.  Almost  all  public-service  concerns, 
such  as  railroads  and  gas  plants,  are  incorporated. 
Besides  the  fact  that  enterprises  of  this  kind  are  large 
and  require  capital  investments  beyond  the  means  of 
the  individual,  there  are  several  reasons  why  most  pub- 
lic-service organizations  incorporate.  In  the  first 
place,  the  state  would  be  loath  to  delegate  to  indi- 
viduals the  right  of  eminent  domain ;  that  is,  the  right 
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to  condemn  private  property  and  to  take  it  for  a 
reasonable  price,  without  the  consent  of  the  owner. 
Such  an  important  right  must  be  conferred  only  on 
corporations  that  are  subject  to  strict  public  regula- 
tion. Then,  too,  these  corporations  are  ordinarily 
given  a  right  which  could  not  easily  be  conferred  upon 
individuals ;  namely,  the  right  to  enter  upon  the  prop- 
erty of  others  without  committing  trespass,  in  order 
to  make  preliminary  surveys.  Finally,  public-service 
businesses  must  have  a  more  stable  and  continuous 
existence  than  either  the  individual  or  the  partnership 
could  provide. 

In  ordinary  industrial  lines,  the  corporation  has 
always  gained  ground  where  large-scale  production 
is  important.  For  example,  in  the  manufacture  of 
glass,  iron  and  steel,  locomotives,  cotton-seed  oil  and 
refined  petroleum,  over  88  per  cent  of  the  establish- 
ments are  owned  by  corporations.  The  figures  for 
1914  show  that  the  entire  business  of  manufacturing 
rubber  belting  and  hose,  as  well  as  that  of  manufac- 
turing sulphuric,  nitric  and  mixed  acids,  is  carried  on 
by  corporations. 

18.  Where  individual  and  partnership  organization 
survives. — Whenever  an  industry  can  be  started  with 
the  investment  of  little  capital,  we  naturally  find  a 
predominance  of  individual  ownership.  Thus,  in  the 
industries  ordinarily  carried  on  in  the  cities — those 
which  are  sometimes  called  the  needle  trades — we  find 
many  individually  owned  establishments.     In  men's 
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clothing  manufacture,  52  per  cent  of  the  concerns  are 
o'svned  by  single  proprietors  and  probably  the  greater 
number  of  the  remainder  are  owned  by  fii'ms. 

Probably  in  a  great  many  industries  in  which  little 
capital  is  required,  there  is  a  constant  progress  of  in- 
dividuals from  the  ranks  of  the  employes  into  those 
of  the  proprietors.  There  is,  however,  a  movement  in 
the  other  direction  also,  which  becomes  most  notable 
in  times  of  business  depression.  The  industries  thus 
subject  to  fluctuating  ownership  are  those  that  pro- 
duce unstandardized  goods  and  those  in  which  labor 
makes  up  a  large  part  of  the  cost  of  manufacture.  In 
tobacco  manufactures,  82  per  cent  of  the  establish- 
ments are  under  individual  ownership;  in  baking,  83 
per  cent;  in  broom-making,  65  per  cent;  and  in  rag- 
carpet  manufacture,  75  per  cent.  In  some  of  the 
older  industries,  such  as  carriage-making,  where  over 
66  per  cent  of  the  establishments  are  individually 
ovnied,  perhaps  the  survival  of  the  individual  shop  is 
due  to  inertia. 

Wherever  the  individual  form  of  ownership  thrives, 
we  are  apt  to  find  also  a  comparatively  large  number 
of  businesses  controlled  by  firms.  In  one  department 
of  the  needle  trades,  fc-  'nstance — the  manufacture 
of  women's  clothing — the  percentage  of  establish- 
ments owned  largely  by  partnerships  is  over  40  per 
cent.  This  is  the  highest  percentage  of  partnership 
organization  reached  in  any  industry. 

19.  Other  forms  of  organization.— Almost  the  en- 
tire business  of  the  country  is  carried  on  by  individuals, 
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partners  or  corporations.  Limited  partnerships  are 
unusual,  and  tho  convenient,  and  for  some  purposes 
advantageous,  they  are  not  used,  except  in  a  few 
trading  businesses  in  the  larger  cities,  where  their  ad- 
vantages have  undoubtedly  been  called  to  the  atten- 
tion of  business  men  by  progressive  lawyers.  Joint 
stock  companies  are  used  scarcely  at  ail.  IModern 
tax  laws  usually  prescribe  the  same  treatment  for 
them  as  for  corporations,  and  new  associations  gen- 
erally prefer  the  corporate  form.  Some  of  the  older 
joint  stock  companies,  such  as  the  United  States  Ex- 
press Company,  have  gone  out  of  business,  and  it  is 
probable  that  not  long  hence  this  type  will  possess 
merely  an  historical  interest.  The  business  trust,  tho 
it  increased  in  favor  about  ten  years  ago,  seems 
destined  to  meet  the  same  fate  as  the  joint  stock  com- 
pany, tho  there  is  a  possibility  that  it  may  take  the 
place  of  holding  companies.^ 

Altho  cooperative  associations  are  increasing  in  this 
country,  they  are  not,  as  in  England,  being  used  to  any 
great  extent  in  the  promotion  of  all  the  functions  of 
a  business  enterprise;  instead,  they  are  being  used  in 
connection  with  some  one  function,  such  as  marketing 
or  financing.  Thus  we  fin  "  many  cooperative  credit 
unions  and  marketing  associations  in  the  rural  dis- 
tricts. 

On  the  whole,  the  corporation  is  today  the  most  in- 

1  In  New  Jersey,  the  one-time  stronphnld  of  the  holding;  company,  this 
form  of  intercorporate  organization  has  been  abolished  by  law.     It  may 
be  that  the  basiness  trust  will  take  its  place. 
Ill— 3 
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teresting  and  the  most  important  form  of  business  or- 
ganization. For  that  reason  it  has  been  given  more 
attention  in  this  Text  than  any  of  the  other  forms. 

REVIEW 

If  you  were  about  to  start  in  business  what  influences  would 
help  you  to  determine  the  form  of  business  organization  which 
you  would  choose? 

From  your  own  experience  what  do  you  consider  the  most 
popular  form  of  business  organization  and  why  do  you  so  con- 
sider it? 

Compare  the  advantages  and  disadvantages  of  the  corporate 
type  of  organization. 

In  what  lines  of  business  is  the  corporation  gaining?     Why? 

In  what  fields  have  individual  proprietorship  and  partnership 
survived  ?     Why  ? 

Why  are  joint  stock  companies  rapidly  becoming  obsolete? 


CHAPTER  II 

INDIVIDUAL  PROPRIETORSHIP 

1.  Origin  of  individual  ownership. — The  primi- 
tive man  who  first  picked  up  a  stone  and  threw  it, 
made  a  long  stride  toward  civilization.  But,  when 
another  fixed  a  stone  on  the  end  of  a  stick,  modern 
man  had  arrived.  This  contrivance,  indeed,  was  the 
first  bit  of  capital  used  by  man. 

That  primeval  man  was  most  interested  in  the  sat- 
isfaction of  immediate  wants  only  and  relied  chiefly 
on  nature  to  supply  the  means,  is  evidenced  by  the 
fact  that  the  few  capital  instruments  which  had  been 
acquired  by  him  were  interred  with  him  at  his  death. 
Subsequently,  the  idea  of  transfer  of  property,  or  dis- 
position of  property,  as  it  is  sometimes  called,  was 
added  to  that  of  possession  to  form  the  concept  of 
ownership.  But  disposition  usually  took  the  form  of 
gift.  Afterward,  when  a  crude  society  had  been 
formed,  common  ownership  was  customary  within  the 
clan  or  family.  Gradually,  however,  there  arose 
the  practice  of  accepting  some  other  form  of  wealth 
from  outsiders  in  exchange  for  goods  given  to  them. 
Thus  arose  barter,  a  term  which,  from  its  very  deri- 
vation (meaning  to  cheat),  shows  how  little  depend- 
ence was  then  placed  on  exchange  as  a  means  of  satis- 

17 
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fying  wants.  Later,  when  society  became  more  com- 
plex and  man's  wants  more  nmnerous,  diverse  and 
insistent,  exchange  assumed  more  importance,  until, 
with  the  aid  of  money  and  credit,  business  had  as  its 
chief  concern  the  sale  of  goods  and  services  thru  the 
use  of  these  mediums. 

2.  Not  every  individual  a  business  unit. — The  in- 
dividual represents  the  simplest  form  of  business  or- 
ganization which  owns  and  controls  capital.  Not 
every  individual,  however,  is  permitted  by  law  to  con- 
trol his  property.  Indeed,  this  right  of  control  is 
limited  to  those  who  can  fairly  exercise  it  with  benefit 
to  themselves. 

3.  Rights  and  liabilities  of  infants,  lunatics  and 
drunkards. — Since  the  business  man  in  the  ordinary 
conduct  of  his  business  is  apt  to  come  in  contact  with 
persons  who  lack  the  power  to  make  a  contract,  it  may 
be  well  to  pause  a  moment  to  explain  their  rights  and 
liabilities. 

Contracts  made  by  infants,  insane  persons  and 
drunkards  without  guardians,  are  voidable.  That  is, 
the  binding  force  of  such  contracts  is  conditioned  up- 
on the  non-exercise  of  the  right  of  the  individual  or 
of  his  duty  constituted  and  competent  representative 
to  avoid  the  obligation.  When  the  obligation  is 
avoided,  the  incompetent  is  released  from  all  liability 
except  to  retm-n  to  the  other  party  things  which  he 
has  received  and  which  he  is  still  able  to  return.  If 
the  person  subsequently  becomes  competent,  he  may 
ratify  his  contract  and  will  be  deemed  to  have  done  so 
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if  he  neglects  promptly  to  exercise  his  right  to  dis- 
affirm it. 

Contracts  by  an  insane  person  or  habitual  drunkard 
whose  incompetence  has  been  judicially  established  by 
the  courts,  thru  the  appointment  of  a  guardian,  are 
usually  considered  unconditionally  void.  These  ob- 
servations are  to  be  modified  by  the  rule  that  incom- 
petents' estates  are  liable  for  the  contract  or  market 
price — whichever  is  the  lower — of  necessaries  they  re- 
ceive. Food,  clothing  and  proper  education  are  ex- 
amples of  necessaries. 

4.  Aliens. — Aliens  are  divided  into  two  classes — 
alien  friends  and  alien  enemies.  In  respect  to  the  for- 
mer class  the  laws  of  the  various  states  are  not  in  har- 
mony. In  some  states,  the  organic  law  entitles  resi- 
dent foreigners  to  all  the  rights  enjoyed  by  native-born 
citizens;  while  in  others,  statutes  prohibit  aliens  from 
acquiring  and  holding  real  property.  Some  of  the 
latter  states  discriminate  in  this  respect  between  resi- 
dent and  non-resident  aliens,  but  others  do  not. 
However,  in  most  of  the  states,  if  not  in  all,  alien 
friends,  whether  resident  or  non-resident,  may  make 
enforcible  contracts  relating  to  personal  property. 
Many  questions  involving  the  rights  of  certain  aliens 
are  regulated  by  treaty  with  the  sovereigns  to  whom 
they  owe  allegiance. 

Alien  enemies  are  persons  who  are  subjects  or  citi- 
zens of  a  hostile  nation.  When  war  is  declared  be- 
tween nations,  commercial  intercourse  between  them 
ceases,  except  in  so  far  as  sanctioned  by  sovereign 
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authority.  Existing  contracts  with  ahen  enemies  ar6> 
as  a  rule,  suspended  during  hostilities.  When  they 
are  inherently  antagonistic  to  the  existing  military 
conditions  they  are  dissolved.  Thus,  a  contract  of 
partnership  which  essentially  violates  the  laws  govern- 
ing a  state  of  war  is  dissolved. 

During  hostilities  an  alien  enemy  is  precluded  from 
suing  on  pre-existing  contracts.  He  may  be  sued  on 
them,  however,  and  may,  of  course,  defend  himself. 
This  is  the  general  rule,  but  may  be  departed  from 
by  special  enactment  or  proclamation,  as  the  follow- 
ing facts  will  illustrate: 

The  status  of  alien  enemies  in  the  United  States 
has  been  determined  by  proclamation  of  the  Presi- 
dent of  the  United  States  and  in  Canada  by  the  Gov- 
ernor General  of  Canada. 

Internment  in  a  detention  camp  means  that  the  sub- 
ject of  such  detention  is  dangerous  to  the  safety  of 
the  state,  and  for  the  time  of  his  detention  at  least  he 
loses  his  civil  rights.  It  has  been  held  in  the  Province 
of  Quebec  that  an  alien  enemy  upon  being  released 
from  internment  could  proceed  with  an  action  insti- 
tuted prior  to,  and  which  had  been  suspended,  dur- 
ing his  internment.  He  was  assumed  to  have  again 
become  a  law  abiding  alien  enemy.  It  has  taken  some 
time  to  get  a  settled  jurisprudence  on  some  of  the 
important  questions  arising  out  of  the  proclamation 
in  so  far  as  it  derogated  from  the  general  principle 
already  stated,  that  an  alien  enemy,  even  resident 
in  the  foreign  country,  loses  his  civil  rights  for  the 
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duration  of  the  war.  Under  the  proclamation  as  now 
interpreted  by  the  higher  courts,  a  resident  alien 
enemy  who  pursues  peaceably  his  usual  vocation  may, 
in  Canada,  contract  and  seek  the  assistance  and  pro- 
tection of  the  courts. 

5.  Married  women. — At  common  law  a  married 
woman  {feme  covert)  is,  in  most  instances,  incapable 
of  making  a  valid  contract.  The  fact  that  she  is  liv- 
ing apart  from  her  husband,  under  an  agreement  of 
separation,  makes  no  difference. 

When,  however,  the  husband  is  civilly  dead  his  wife 
has  the  same  capacity  to  contract  as  a  widow  or  an 
unmarried  woman  (feme  sole) .  If  a  married  woman 
renders  personal  services  to  a  third  party  she  acquires 
contractual  rights.  These,  the  husband  may  reduce 
to  his  possession,  but  if  he  fails  to  do  so  during  cover- 
ture they  survive  to  the  wife. 

A  married  woman  may  make  contracts  relative  to 
her  personal  estate  which  are  enforcible  by  a  court  of 
equity.     An  English  case  holds  the  following:  ^ 

Courts  of  equity  have,  thru  the  medium  of  trusts,  cre- 
ated for  married  women  rights  and  interest  in  property,  both 
real  and  personal,  separate  and  independent  of  their  hus- 
bands. To  the  extent  of  the  rights  and  interests  thus  cre- 
ated a  married  woman  has,  in  courts  of  equity,  power  to 
alienate,  to  contract,  to  enjoy.  She  is  considered  a  feme 
sole  in  respect  of  property  thus  settled  or  secured  to  her 
separate  use. 

1  Johnson  v.  Gallagher,  3  De  Gex,  F.  and  J.,  494. 
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Under  modern  statutes,  both  in  England  and  in 
this  country,  the  contractual  rights  of  married  women 
are  given  recognition.  Under  some  of  these  laws 
married  women  are  empowered  to  contract  generally ; 
but  under  most  laws  they  are  empowered  to  contract 
only  with  reference  to  their  separate  estates.  Usually, 
the  husband  is  relieved  of  liability  for  his  wife's 
ante-nuptial  debts,  but  he  remains  liable  for  her  main- 
tenance, and  for  any  debts  contracted  by  her,  after 
marriage,  unless  public  notice  to  the  contrary  has  been 
given. 

In  the  English-law  provinces  of  Canada  (i.e.,  in  the 
provinces  other  than  Quebec) ,  married  women  by  law, 
and  by  the  mere  fact  of  their  marriage,  may  hold  their 
separate  property  in  their  own  name.  They  may 
freely  contract  in  respect  of  their  separate  estate,  and 
sue  and  be  sued  personally.  Their  separate  estates 
are  alone  liable  for  their  debts  and  contracts.  They 
may  take  action  for  the  protection  of  their  separate 
property  against  a  husband  as  freely  as  against  any- 
one else.  Their  separate  property  is  not  liable  for 
debts  of  their  husbands,  nor  have  the  latter  any  estate 
or  interest  therein  during  the  marriage. 

In  Quebec,  the  common  law  provides  for  com- 
munity of  property  by  reason  of  marriage,  so  that  if 
the  consorts  desire  to  be  separate  as  to  property,  they 
must  before  marriage  enter  into  a  formal  material 
contract  stipulating  that,  whatever  each  owns  before 
or  may  acquire  after  marriage  shall  be  his  or  her  sep- 
arate property.    If  they  are  common  as  to  property 
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the  husband  is  said  to  be  the  "head  of  the  community," 
he  controls  and  administers  all  the  property;  his 
wife's  property  is  hable  for  his  debts  and  his  property 
for  his  wife's  debts.  The  wife  in  community  cannot 
hold  movable  property  in  her  own  name,  except  such 
as  may  be  willed  or  bequeathed  to  her  by  third  per- 
sons and  declared  to  be  her  private  property.  Im- 
movable propert}'  belonging  to  her  before  marriage 
or  bequeathed  to  her  by  ascendants  does  not  fall  into 
the  community  but  is  hers  absolutely. 

If  separate  as  to  property  she  can  administer  her 
separate  estate,  transact  her  business  in  her  own  name, 
and  invest  her  income  in  stocks  and  other  property 
as  freely  as  tho  not  married.  She  may  sell  or  dis- 
pose of  her  movable  property,  but  she  requires  her 
husband's  authorization  to  sell  or  alienate  her  real  es- 
tate. She  is  bound  to  contribute  out  of  her  separate 
property  to  the  expenses  of  the  household  and  the 
education  of  the  children.  She  may  freely  dispose  of 
her  separate  property  by  will.  If  the  married 
woman,  on  the  other  hand,  is  common  as  to  property, 
she  may  dispose  of  only  her  half  of  the  community. 

In  several  of  the  English-law  provinces  there  are 
no  restrictions  upon  the  liberty  of  the  wife  in  dealing 
with  separate  property.  Except  in  Nova  Scotia  and 
Prince  Edward  Island  she  may  dispose  of  her  real 
estate  freely  during  her  life  or  by  will,  and  without 
her  husband's  consent. 

6.  Termination  of  business  existence  of  individual. 
— As  in  other  forms  of  business  organization,  the  busi- 
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ness  unit  conducted  by  an  individual  is  dissolved  by 
the  occurrence  of  certain  conditions.  Thus  the  con- 
trol of  property  ceases  upon  death,  upon  bankruptcy 
(financial  death),  upon  insanity  (mental  death),  and 
usually  upon  imprisonment  for  life  (civil  death). 

7.  Disposition  of  property  at  death. — Upon  the 
death  of  an  individual  his  property  rights  pass  to 
others.  If  the  decedent  was  of  sound  mind,  of  legal 
age  (in  some  states  competency  to  execute  a  will  be- 
gins earlier  than  does  competency  to  make  a  contract ) 
and  was  under  no  legal  disability,  he  might  exercise 
control  over  his  property,  even  after  death,  thru 
the  medium  of  a  will.  But  the  law  abhors  perpetui- 
ties, and  so  it  is  impossible  generally  to  tie  up  the  title 
to  real  estate  for  more  than  two  or  three  generations. 

A  person  who  dies  without  making  a  will  or  testa- 
ment is  said  to  die  intestate,  and  the  disposition  of 
his  property  is  governed  by  the  intestate  law.  This 
law  is  very  intricate  and  varies  from  state  to  state, 
and  from  province  to  province.  In  many  states  one 
rule  is  made  to  apply  to  real  estate  and  a  different 
rule  to  personalty.  In  general,  proj)erty  descends  in 
the  following  order :  (1)  lineal  descendants,  (2)  the 
parents,  (3)  brothers  and  sisters,  and  (4)  other  re- 
moter relatives.  In  most  states  widows  take  abso- 
lutely all  of  their  deceased  husband's  personal  estate 
and  part  of  his  real  estate  for  hf e,  or  absolutely^  if  he 
dies  leaving  no  children.  If  children  are  born,  then 
the  widow  usually  receives  one-half  of  the  personal 
estate,  and  a  part  of  the  real  estate  absolutely,  or  for 
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life.  When  the  husband  has  no  relatives  or  descend- 
ants to  take  part  of  the  estate,  the  whole  of  it  usually 
passes  to  the  widow. 

Rights  of  a  surviving  husband  in  his  deceased  wife's 
estate  vary  greatly.  In  some  states  he  gets  either  an 
absolute  or  a  life  interest  in  all  or  part  of  the  realty 
and  takes  all  or  part  of  the  personalty  absolutely. 
The  intestate  laws  in  the  several  states  should  be  care- 
fully examined  to  ascertain  in  every  case  the  interests 
of  the  respective  classes  of  heirs. 

In  Canada  the  laws  of  intestacy  vary  considerably 
in  the  different  provinces.  The  general  rule  of  de- 
scent is  as  given  above,  namely,  in  their  order,  to 
lineal  descendants,  parents,  brothers  and  sisters  and 
other  remoter  relatives.  In  Quebec,  in  case  of  com- 
munity, if  a  consort  dies,  the  surviving  consort  takes 
his  or  her  half,  and,  if  there  are  children,  has  the  en- 
joyment of  the  other  half  which  belongs  to  the  chil- 
dren, until  the  latter  are  eighteen  years  old.  Until 
recently,  in  Quebec,  if  property  were  held  separately, 
the  surviving  consort  had  no  interest  in  the  separate 
estate  of  a  consort  deceased  intestate.  By  a  recent 
amendment  the  surviving  consort  is  to  some  extent 
protected.  In  the  English-law  provinces,  where  sep- 
aration as  to  property  is  the  rule,  the  surviving  con- 
sort is  assured  of  a  portion  of  the  estate  of  the  de- 
ceased consort  who  dies  intestate. 

8.  Control  of  jwopertji  upon  death  of  individual. — 
Upon  the  death  of  an  individual,  title  to  his  real  estate 
passes  immediately  to  his  heirs.    The  title  to  per- 
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sonalty  passes  first  to  the  personal  representative,  i.e., 
the  administrator  or  executor,  and  then,  upon  settle- 
ment of  the  decedent's  debts,  to  the  heirs  and  legatees, 
the  former  being  those  who  are  to  receive  the  prop- 
erty under  intestate  succession,  and  the  latter,  those 
named  in  a  will  to  receive  it.  Administrators  and 
executors  are  appointed  by  a  proper  court ;  the  former 
term  is  used  when  no  selection  has  been  made  by  the 
decedent,  or  when  the  executor  named  in  a  will  fails 
to  qualify.  Executors,  unless  residents  of  foreign 
states,  usually  are  not  required  to  file  a  bond,  while 
administrators  are  required  to  furnish  them.  For 
that  reason,  wills  are  often  made  merely  to  appoint 
an  executor.  The  chief  duties  of  the  administrator 
or  executor  are  to  reduce  the  estate  to  possession,  to 
pay  all  debts  and  to  distribute  the  remainder  of  the 
estate  to  those  entitled  to  it.  In  the  payment  of  debts 
certain  priorities  are  generally  recognized;  if  all  the 
debts  cannot  be  paid  out  of  personal  property,  the 
realty  may  be  drawn  upon. 

9.  Payment  of  debts. — When  an  estate  is  unable  to 
pay  all  the  debts  of  the  decedent,  the  following  order 
of  preference  is  usually  observed:  (1)  funeral  ex- 
penses and  costs  of  administration,  (2)  expenses  of 
the  last  illness,  (3)  taxes,  (4)  judgments  and  decrees 
of  record,  (5)  claims  for  rent,  not  exceeding  one 
year,  (6)  claims  of  servants,  not  exceeding  one  year, 
(7)  recognizances,  bonds,  sealed  instruments,  notes, 
bills  and  unliquidated  accounts  and  demands.  This 
statement  is  admittedly  very  general,  but  sufficient 
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to  give  an  idea  of  the  order  of  payment  of  claims 
under  American  and  under  Canadian  law.  It  would 
be  impossible  to  detail  the  numerous  variations  in 
force  in  different  states  and  provinces. 

10.  Control  of  estate  upon  insanity. — A  person  can 
be  sane  upon  some  subjects  and  insane  on  others.  If 
he  labors  under  an  insane  delusion  he  is  called  a  mono- 
maniac. Such  a  person,  while  incapable  of  making 
valid  contracts  upon  the  subject  of  his  delusion,  may 
be  perfectly  capable  of  making  valid  contracts  upon 
other  subjects.  Thus,  a  monomaniac  on  pianos  may 
not  be  bound  by  a  contract  on  this  subject,  but  may 
be  thoroly  capable  of  binding  himself  in  the  pur- 
chase of  a  horse.  A  person  whose  reason  has  become 
generally  unbalanced  is  ordinarily  placed  in  the  care 
of  a  guardian,  and  a  guardian,  who  may  or  may  not 
be  the  same  person,  is  also  appointed  to  take  care  of 
his'  property.  While  the  insane  person's  estate  will  be 
answerable  for  necessaries  actually  supplied  to  him, 
all  other  control  is  entirely  in  the  hands  of  the  guard- 
ian, and  dealings  with  the  lunatic  are  generally  void. 

11.  Insolvents. — When  a  person  owes  more  obliga- 
tions than  he  can  discharge  he  thereby  renders  the 
property  of  others,  consisting  of  rights  against  him, 
more  or  less  invalid.  He  is  said  to  be  insolvent. 
Technically,  the  condition  of  insolvency  is  defined  by 
the  American  Bankruptcy  Act  as  follows: 

A  person  shall  be  deemed  insolvent  whenever  the  aggre- 
gate of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  or  removed,  or  per- 
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mitted  to  be  concealed,  or  removed,  with  intent  to  defraud, 
hinder,  and  delay  his  creditors,  shall  not  at  a  fair  valuation 
be  sufficient  in  amount  to  pay  his  debts. 

If  this  condition  of  insolvency  is  likely  to  injure  his 
creditors  the  debtor  is  declared  a  bankrupt,  his  prop- 
ert}^  is  taken  and  administered  by  a  trustee  represent- 
ing the  creditors,  and  the  debtor,  if  not  guilty  of  fraud, 
is  permitted  to  start  his  business  life  anew.  The  bene- 
fits of  the  discharge  may  be  obtained  by  anybody  who 
voluntarily  puts  himself  under  the  jurisdiction  of  a 
bankruptcy  court.  All  persons  owing  one  thousand 
dollars,  except  wage-earners  and  those  engaged  chiefly 
in  farming  or  the  tillage  of  the  soil,  may  have  their 
propertj"  taken  from  them  thru  so-called  involuntary 
bankruptcy"  proceedings.  Persons  who  are  adjudged 
bankrupt  are  entitled  to  the  benefit  of  the  state  exemp- 
tion laws,  in  force  at  the  time  of  the  filing  of  the 
petition  in  the  state  in  which  they  have  had  their  domi- 
cile, for  the  six  months,  or  the  greater  portion  there- 
of, immediately  preceding  the  filing  of  the  petition. 
When  the  bankrupt  begins  his  business  life  anew  he 
inherits  debts  created  by  fraud  or  embezzlement; 
debts  not  scheduled  in  time  for  proof;  judgments  for 
fraud  or  wilful  injuries;  taxes;  and  debts  arising 
after  the  petition  is  filed. ^ 

12.  Advantages  of  single  control  in  business. — The 
o^^Tiership  and  control  of  a  business  by  a  single  in- 
dividual has   at   least   four   advantages:    simplicity, 

1  For  a  more  complete  account  of  bankruptcy  proceedings  see  Volume 
8  on  "Credit  and  the  Credit  Man." 
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flexibility,  secrecy  and  strong  incentive  to  industry 
or  direct  motivation. 

13.  Simplicity  of  single  control. — An  individual 
possesses  the  free  right  to  make  contracts,  and  since 
he  is  ready  to  back  up  his  obHgations  with  all  his 
wealth,  he  asks  no  special  privileges  from  the  state 
when  embarking  on  an  individual  enterprise.  He 
need  not  pay  a  special  organization  tax,  nor  submit 
to  the  visitorial  powers  of  the  state.  He  may  com- 
plete his  business  at  any  time  and  direct  his  energies 
to  other  fields.  It  is  true,  that  many  occupations 
affect  the  public  health  or  welfare  to  such  an  extent 
that  those  engaging  in  them  must  satisfy  some  govern- 
mental requirement,  such  as  paying  a  license  tax,  or 
passing  an  examination  to  satisfy  the  authorities  that 
they  are  fit  to  pursue  the  occupation  without  injury 
to  the  public.  The  list  of  occupations  thus  regu- 
lated is  extensive.  It  includes,  among  others,  those 
persons  dealing  in  futures,  keeping  billiard  or  pool 
tables  for  profit,  keeping  laundries,  and  those  who 
publish  newspapers.  It  includes  also  the  occupa- 
tions of  architects,  attorneys,  auctioneers,  bakers, 
banks,  bill-posters,  brewers,  bridge-companies,  brok- 
ers, carriers,  cigar  and  tobacco  dealers,  confectioners, 
dentists,  detectives,  druggists,  drummers,  emigrant 
and  employment  agencies,  grocers,  peddlers,  hos- 
pitals, ice  dealers,  inn-keepers,  insurance  companies 
and  brokers,  junk  dealers,  liquor  dealers,  food  dealers, 
photographers,  physicians,  plumbers,  teachers  and 
many  others. 
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]\Ioreover,  the  business  in  its  administration  needs 
no  elaborate  system  of  coordination.  If  it  is  small, 
the  principal  fmictions  are  well  coordinated  in  the 
mind  and  memory  of  the  owner 

14.  Flexibility  of  movement  in  individual  pro- 
prietorship.— Two  heads  are  better  than  one,  but,  on 
the  other  hand,  too  many  cooks  spoil  the  broth. 
Every  business  man  can  recall  examples  within  his 
own  experience  of  partnerships  wrecked  on  the  rocks 
of  personal  incompatibility.  In  emergencies,  the  in- 
dividual can  more  quickly  change  his  course  to  suit 
new  conditions  than  can  a  partnership  or  corporation. 
Opportunities  for  lucrative  side  lines  or  auxiliary  oc- 
cupations may  be  grasped  by  the  individual.  To  be 
sure,  such  scattering  of  energies  invites  risk  to  estab- 
lished businesses.  But,  it  must  be  remembered  that  at 
best  the  individual  proprietorship  is  suited  to  small 
enterprises  only,  and  is  perhaps  most  frequently  used 
as  the  first  step  in  the  evolution  of  large  businesses. 
That  individuals  do  depend  very  largely  on  side  lines 
is  borne  out  by  experience.  A  German  census  taken 
in  1895  showed  that  about  one-sixth  of  the  people 
engaged  in  gainful  occupations  rely  not  wholly  upon 
one  occupation,  but  choose  a  second,  or  even  a  third 
avocation,  to  round  out  their  incomes.^ 

15.  Secrecy. — The  individual,  as  a  competitive  busi- 
ness unit,  can  make  the  most  of  the  advantage  of  his 
sole  proprietorship  by  keeping  secret  the  means  where- 
by he  improves  his  production,  saves  in  purchasing  or 

1  Bucher's  "Industrial  Evolution,"  p.  260. 
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increases  his  sales.  This  element  of  secrecy  is  im- 
portant since  it  gives  to  business  alluring  opportuni- 
ties for  the  use  of  strateg}^.  It  makes  business  a 
game,  thus  holding  and  increasing  the  interest  of  the 
owner.  In  many  lines,  where  competition  is  close, 
and  the  margin  of  profit  is  small,  and  dependent  upon 
constant  improvements  in  machinery  and  productive 
processes,  it  is  not  miusual  to  find  a  well  developed 
system  of  espionage,  which  indicates  more  clearly 
than  an}i:hing  else  can  do,  the  importance  of  the  se- 
crets that  are  so  eagerly  hunted. 

16.  Direct  motivation. — Perhaj^s  the  transcending 
advantage  of  individual  proprietorship  lies  in  the  di- 
rect and  ready  response  which  it  makes  to  extra  effort 
and  care.  The  individual  gets  the  full  advantage  of 
his  ability,  skill,  and  industry,  and  the  prospect  of 
gain  is  the  most  effective  incentive  to  the  exercise  of 
these  qualities.  No  measurement  of  success  is  so  con- 
vincing and  satisfying  as  a  growing  bank  balance. 

The  noted  economist,  Dr.  F.  W.  Taussig,^  tells  this 
story  of  the  beginning  of  Edison's  career — a  story  that 
aptly  illustrates  the  principle  that  direct  gain  is  a  most 
important  stimulus  to  individual  effort. 

It  is  related  that  his  first  invention  was  a  device  for  regis- 
tering promptly  and  automatically  the  votes  of  a  legislative 
body.  Each  member  had  only  to  press  a  button,  and  in  a 
jifFy  the  count  pro  or  con  would  be  recorded.  The  proud 
young  inventor  gave  a  successful  demonstration  before  a 
committee  of  the  national  House ;  but  an  experienced  legis- 

1  "Inventors  and  Money  Makers,"  pages  42-44. 
Ill— 4 
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lator  poured  cold  water  on  his  enthusiasm  with  the  remark: 
"Young  man,  if  there  is  any  invention  on  earth  that  we  don't 
want  down  here,  it  is  this.  One  of  the  greatest  weapons  in 
the  hands  of  a  minority  to  prevent  bad  legislation  is  filibus- 
tering on  votes,  and  this  instrument  would  prevent  it." 
And,  as  the  biographer  tells  us, — he  was  Edison's  close  as- 
sociate and  derived  his  information  from  the  inventor  him- 
self,— "Edison  determined  from  that  time  forth  to  devote 
his  inventive  faculties  only  to  things  for  which  there  was  a 
real,  genuine  demand,  something  that  subserved  the  actual 
necessities  of  humanity."  And,  it  must  be  added,  that  thru- 
out  his  subsequent  career,  clear  as  it  is  that  the  man  was 
possessed  with  an  instinct  for  contrivance,  he  was  also  never 
indifferent  to  money.  All  his  inventions  were  patented ;  no 
pretense  is  made  in  his  biography  that  pecuniary  return  was 
immaterial.  True,  the  pecuniary  management  seems  often 
to  have  been  bad.  Had  Edison  been  a  great  business  man- 
ager as  well  as  a  great  inventor,  his  fortune  might  have 
overtopped  even  the  most  amazing  known  to  us.  But  it 
seems  to  have  been  lack  of  pecuniary  ability,  not  the  absence 
of  pecuniary  motive,  which  caused  him  to  rank  only  among 
the  common  ruck  of  millionaires. 

17.  Survival  of  the  fittest  in  business. — Perhaps  a 
fifth  advantage  of  individual  control — an  advantage 
that  accrues  to  society  more  than  to  its  individual 
members — ought  to  be  mentioned  at  this  point.  The 
direct  relation  between  ability  and  incompetency  on 
the  one  hand,  and  gain  and  loss  on  the  other,  con- 
stantly tends  to  make  individual  proprietors  move 
rapidly  forward,  or  fall  quickly  backward  to  the  ranks 
of  labor.  The  struggle  for  existence  is  severe ;  it  in- 
sures a  speedy  elimination  of  the  unfit.  Progress 
marches,  indeed  may  be  almost  said  to  gallop,  in  seven 
league  boots.     And  there  is  a  degree  of  certainty 
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about  the  selection  of  the  fit  among  individual  pro- 
prietors that  is  quite  impossible  in  the  more  imper- 
sonal forms  of  organization.  John  Brown's  voice,  his 
hand-shake,  his  face,  even  his  gait,  make  me  like  or 
dislike  him.  In  comparison,  there  is  very  little  emo- 
tional appeal  in  the  A.  B.  C.  Company. 

Dewing,^  in  his  history  of  the  malting  business, 
shows  plainly  thai  under  certain  conditions  the  per- 
sonal element  is  vital  to  success. 

The  malting  business  is  such  that  competition  cannot  be 
suppressed.  The  founders  had  been  uniformly  very  pros- 
perous on  account  of  their  familiarity  with  the  business,  at- 
tention to  detail,  their  thrift,  perseverance  and  their  pride  in 
success.  To  a  large  extent  these  conditions  were  inherited 
by  the  second  and  third  generation  of  maltsters,  many  of 
whom  had  risen  to  some  local  prominence  and  were  aspiring 
to  local  social  or  political  positions.  At  all  events,  the 
younger  men  attended  carefully  to  the  details  of  the  malt 
business  they  had  inherited,  and  even  tho  they  may  not  have 
possessed  the  administrative  ability  of  the  earlier  generation 
they  succeeded  in  holding  their  own  positions  with  the  local 
brewing  trade,  and  in  conducting  the  malt  house  with  profit. 
After  the  establishment  of  the  x\merican  Malting  Company, 
the  brewers  found  that  they  were  no  longer  dealing  with  the 
same  malt  house  that  had  furnished  them  with  malt  for 
years.  On  the  contrary,  tlieir  malt  now  came  from  the  "Mil- 
waukee branch"  of  the  "Trust"  and  their  business  dealings 
were  restricted  to  hired  salesmen.  They  preferred  the  older, 
more  personal,  albeit  more  inefficient,  method  of  doing  busi- 
ness and  easily  found  grounds  of  complaint,  "Tlie  'trust' 
is  using  poorer  barley,"  or  "Tho  'trust'  can't  make  as  good 

malt    as   ."     Provoked   by    the   new   conditions, 

the  brewers   turned   to   the   small  proprietary  malt  houses, 

1  Dewing's  "Corporate  Promotions  and  Reorganizations,"  p.  294. 
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the  owners  of  which,  stimulated  by  the  aggressive  policy  of 
the  American  Malting  Compan}-,  made  every  effort  to  in- 
crease their  sales  among  the  dissatisfied  brewers.  To  make 
matters  worse  for  the  Company,  it  was  discovered  that  the 
original  contract,  by  which  the  selling  maltsters  agreed  not 
to  go  back  into  the  business  for  a  period  of  years,  could  not 
be  enforced  at  law.  As  a  result  many  of  the  old  maltsters, 
having  disposed  of  their  stocks  in  the  American  Malting 
Company,  built  new  and  improved  malt  houses  and  solicited 
the  trade  of  their  old  customers. 

18.  Disadvantages  of  individual  pro jmetor ship. — 
The  disadvantages  of  sole  proprietorship  are  obvious. 
Usually  the  proprietor  substitutes  his  own  excellent 
mental  qualities  for  the  organization  necessary  to  cor- 
porate enterprises.  The  life  of  the  individual  then 
becomes  the  most  important  factor  in  the  business. 
WTien  it  is  lost,  the  business  usually  fades  away,  or 
it  is  incorporated,  and  its  functions  are  divided  and 
are  intrusted  to  several  different  persons.  The  dis- 
tribution of  various  functions  in  business  among  dif- 
ferent individuals  creates  an  organization  that  out- 
lives any  component  part.  While  it  may  be  difficult 
to  find  a  good  sales  manager,  for  example,  it  is  almost 
impossible  to  find  a  person  who  combines  all  the  quali- 
ties required  by  the  producing,  marketing  and  financ- 
ing functions  of  a  growing  enterprise. 

While  a  proprietor  may  employ  highly  paid  ex- 
perts to  advise  him,  it  is  questionable  if  such  a  pro- 
cedure is  as  effective  as  a  system  made  up  of  several 
able  persons,  all  equally  interested  in  the  success  of 
a   common   undertaking.     They   can    sharpen   each 
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other's  wits  without  fear  or  favor.  Indeed  this  weak- 
ness of  the  individual  proprietorship  often  induces 
men  to  conduct  their  business  under  a  so-called  trade 
name.  They  feel  thereby  that  they  gain  standing  in 
the  community  and  thus  they  are  able  to  improve  their 
credit.  Usually,  to  use  a  trade  name,  the  proprietor  is 
required  by  law  to  file  a  certificate  in  a  public  office  in 
order  that  those  dealing  with  the  business  may  know 
the  responsible  person.  And,  when  such  a  person  sues 
or  is  sued,  his  own  name  and  not  the  name  of  his  busi- 
ness is  used.  If  he  takes  title  to  land  he  should  take 
it  in  his  own  name.  The  state  permits  the  use  of  a 
business  name  but  does  not  recognize  the  business  as 
entirely  distinct  from  the  person  owning  it. 

19.  Individual  credit  is  limited. — Except  in  the 
case  of  spendthrift  trusts,  there  is  no  means  known  to 
tlie  law  which  enables  the  individual  to  escape  liability 
for  his  debts,  however  incurred.  His  eggs  are  all 
in  one  basket.  If  his  business  is  small,  this  unlimited 
liabihty  will  be  an  advantage  in  getting  credit.  His 
creditors  will  appreciate  his  willingness  to  assume  all 
the  risks;  he  thereby  shows  his  faith  in  his  business. 
Therefore,  if  a  small  business  is  incorporated,  credi- 
tors are  likely  to  demand  that  the  responsible  indi- 
vidual get  from  behind  the  corporate  shield  of  limited 
liability  and  assume  lia})ility  by  guaranteeing  pay- 
ment. 

On  the  other  hand,  in  large  businesses,  this  very  un- 
limited liability  prevents  the  individual  from  aggre- 
gating large  sums  of  capital.     If  a  person  has  a  sue- 
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cessful  patent  and  needs  capital  to  develop  it,  the 
chances  that  this  undertaking  will  be  ruined  by  some 
other  and  less  fortunate  venture  of  the  owner,  are 
sufficient  to  deter  investors  from  intrusting  their  capi- 
tal to  him.  Of  course,  the  patentee  would  incorporate 
a  company  to  take  over  the  patent. 

20.  Where  individual  prGirrietorship  is  best  used. — 
The  United  States  census  shows  the  average  value  of 
products  per  establishment  in  1914  was  $258,174  in 
the  case  of  those  operated  by  corporations;  $38,835, 
in  the  case  of  those  operated  largely  by  firms,  and  only 
$13,518  in  the  case  of  those  operated  by  individuals. 
The  small  concerns  are  the  natural  pastures  for  the 
individual.  And  the  single  entrepreneur  seems  to 
thrive  best  in  occupations  requiring  exceptional  skill, 
and  in  those  where  machinery  cannot  be  used  to  good 
advantage.  Thus  farms,  except  the  large  ranches  and 
plantations,  are  usually  owned  and  run  by  individuals. 

In  individual  proprietorship  all  the  control,  all  the 
risk,  and  all  the  income  are  centered  in  one  person. 
The  amount  that  can  be  borrowed  by  the  individual 
is  negligible  as  compared  with  the  large  funded  in- 
debtedness of  corporations.  Evidently  this  form  of 
organization,  with  the  advantages  and  disadvantages 
outlined,  is,  and  will  remain,  the  business  form  of  or- 
ganization of  small  pioneer  enterprises,  and  of  those 
enterprises  depending  chiefly  on  skill  rather  than  on 
aggregation  of  capital. 
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REVIEW 

When  does  an  individual  begin  to  be  a  business  unit  and  when 
does  he  cease  to  be  one? 

If  you  died,  what  would  become  of  your  property? 

State  the  advantages  and  disadvantages  of  a  business  enter- 
prise conducted  by  an  individual  proprietor. 

If  you  had  any  one  of  the  following  businesses,  would  you  in- 
corporate it;  a  local  retail  store,  a  barber  shop,  a  stock  brokerage 
concern,  a  dentist's  establishment,  a  concern  for  the  exploitation 
of  a  new  device. 


CHAPTER  III 

GENERAL  PARTNERSHIPS 

1.  History  of  partnership. — In  no  way  can  one  bet- 
ter learn  to  appreciate  the  modernity  of  strictly  busi- 
ness associations  than  by  studying  the  history  of  part- 
nerships. AVhile  such  cooperative  groups  as  families, 
clans  and  guilds  have  existed  for  many  centuries,  they 
have  had  more  than  a  strictly  business  foundation. 
But  the  business  partnership,  the  association  of  men 
for  a  purely  business  end,  is  hardly  more  than  a  cen- 
tury old.  Blackstone,  whose  commentaries  on  the  law 
first  appeared  in  1765,  does  not  discuss  them.  Even 
at  this  day  the  true  nature  of  the  partnership  enter- 
prise is  not  agreed  upon  by  jurists.  Is  it  an  entity, 
or  is  it  a  collection  of  individuals?  From  the  stand- 
point of  partnership  law,  it  is  important  which  view 
is  taken.  In  order  to  make  law  conform  to  justice 
courts  sometimes  state  that  the  partnership  is  an  entity, 
and  that  the  question  in  hand  is  to  be  settled  on  that 
premise ;  at  other  times,  however,  we  find  courts  deny- 
ing the  existence  of  a  separate  entity. 

The  fact  is  that  partnerships  did  not  have  an  early 
start  in  England.  They  began  in  the  trading  nations 
of  Holland  and  Italy.  The  English  law  of  partner- 
ships is  an  ill-assimilated  mixture  of  Roman  Law, 

38 


GENERAL  PARTNERSHIPS  39 

of  the  Law  Merchant  and  of  the  Common  Law  of 
England. 

2.  How  partnerships  are  formed. — In  some  of  the 
continental  countries  of  Europe,  partnerships  must  be 
founded  upon  a  written  agreement.  In  England  and 
America,  however,  an  oral  agreement  is  sufficient. 
Indeed,  in  order  to  protect  third  persons,  courts  fre- 
quently construe  a 'partnership  relation  from  the  acts 
of  two  parties,  even  tho  they  may  have  expressly 
agreed  with  each  other  that  they  shall  not  be  part- 
ners. Thus,  Jones  lends  Smith  money  to  enable  him 
to  pursue  his  business.  Jones  becomes  interested, 
spends  time  at  Smith's  office,  permits  employes  to  re- 
fer to  him  as  one  of  the  "bosses,"  and  generally  takes 
no  pains  to  let  creditors  know  his  true  position.  Now 
if  Brown,  relying  on  all  these  signs  of  partnership, 
and  without  knowing  the  true  agreement  between 
Jones  and  Smith,  gives  credit  to  the  concern,  relying 
on  the  fact  that  Jones  is  responsible  and  is  a  partner, 
Jones  will  not  be  permitted  to  deny  that  he  is  a 
partner. 

3.  Elements  of  partnership. — If  Jones  agrees  with 
Smith  to  be  Smith's  partner,  the  partnership  relation 
will  arise.  Nothing  more  is  necessary,  unless  certain- 
acts  are  to  be  done  by  the  parties  before  business  is 
begun.  If,  however,  no  express  agreement  exists, 
written  or  oral,  a  partnership  relation  will  not  be  pre- 
sumed by  the  courts  unless  the  following  conditions 
can  be  found:  (1)  The  parties  must  engage  in  busi- 
ness; mere  cooperation  for  philanthropical  purpose 
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is  insufficient.  (2)  They  must  divide  the  profits  and 
losses  as  such.  (3)  Each  must  have  a  voice  in  the 
business.  (4)  There  must  be  on  the  part  of  each 
an  actual  investment  of  time,  money  or  property. 
Thus  an  agreement  between  two  concerns  to  conduct 
their  respective  businesses  in  a  certain  way  would  be  a 
Ijool,  but  not  a  partnership  since  the  arrangement  does 
not  contemplate  any  form  of  investment  in  a  com- 
mon fund. 

4.  Incidents  of  partnership. — Careful  considera- 
tion of  the  legal  incidents  of  the  partnership  relation 
will  sei'\'e  to  make  easy  an  understanding  of  the  ad- 
vantages and  disadvantages  of  this  form  of  organiza- 
tion, as  well  as  the  essential  differences  between  it 
and  the  corporation. 

The  first  and  most  important  incident  is  that  of 
the  unlimited  liability  of  the  members.  One  partner 
may  be  a  prince  and  the  other  a  pauper ;  in  that  case 
all  the  financial  burden  will  fall  on  the  prince.  He 
cannot  save  his  private  estate  by  claiming  that  his 
creditors  are  taking  more  from  him  than  from  his 
partner.  To  be  sure,  if  a  partnership  and  its  mem- 
bers fail  in  business,  the  individual  property  of  the 
members  can  be  taken  by  the  individual  creditors  of 
the  respective  partners;  but  any  surplus  beyond  what 
is  necessary  to  pay  these  claims  must  go  into  the 
common  fund  to  meet  the  demands  of  the  partner- 
ship creditors. 

Each  member  of  a  partnership  has  full  authority  to 
bind  the  fu*m  and  to  order  its  affairs.     In  this  respect 
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it  may  be  said  that  the  whole  is  no  greater  than 
any  of  its  parts.  In  legal  parlance  this  rule  is  stated 
thus,  "Each  partner  is  a  general  agent  of  the  partner- 
ship within  the  scope  of  the  partnership  business." 
In  ordinary  matters  a  majority  may  decide  the  part- 
nership's line  of  action.  If  the  firm  has  an  even  num- 
ber of  partners  and  they  become  evenly  divided  on  a 
question,  the  question  must  remain  open. 

Finally,  and  because  of  the  other  incidents,  the  re- 
lation is  a  personal  one,  and  each  person  has  the  right 
to  select  his  copartners.  If  all  of  A's  property  is 
subject  to  the  payment  of  firm  debts,  and  if  this  haz- 
ard is  to  be  brought  down  as  a  real  liability  upon  A, 
thru  the  acts  and  decisions  of  B,  his  partner,  who  has 
full  authority  to  bind  the  partnership,  A  will  want  to 
retain  the  right  to  veto  any  attempt  of  B  to  pass  his 
partnership  interest  to  another.  B  may  be  all  right; 
he- may  be  shrewd  and  industrious.  But  his  son,  C, 
may  be  a  dunce  and  a  profligate.  If  B  does  attempt 
to  transfer  his  interest,  be  it  by  sale,  or  by  way  of 
gift,  or  testament,  he  will  convey  merely  the  property 
value  of  his  interest.  A  will  have  the  right  to  render 
an  accounting  to  the  transferee  and  to  get  rid  of 
him  by  paying  him  in  cash  the  value  of  B's  interest. 

.5.  Right  of  partner  to  compensation  and  share  in 
profits. — Partners  go  into  business  for  profits.  Even 
tho  one  invests  more  than  another,  profits  will  be  di- 
vided equally  in  the  absence  of  a  specific  agreement 
to  the  contrary.  Upon  dissolution,  the  profits  and 
losses  are  apportioned  in  accordance  with  this  rule, 
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each  partner  receiving  finally  the  capital  he  invested, 
or  such  portion  of  it  as  is  left  after  the  losses  have 
been  made  good.  Partners  are  not  entitled  to  inter- 
est on  capital  invested,  nor  are  they  entitled  to  addi- 
tional compensation  for  extra  services  rendered,  even 
tho  the  extra  services  are  those  of  a  surviving  partner 
winding  up  the  business.  Every  partner,  however, 
has  a  right  to  a  contribution  from  his  copartners  for 
all  expenses  that  he  incurs  in  the  exercise  and  pro- 
tection of  the  firm  business.  These  rules  may  be 
changed  by  an  express  agreement,  but  they  govern 
where  no  such  agreement  exists.  The  following 
agreement  may  serve  as  a  good  general  illustration : 

This  agreement,  made  this  10th  day  of  July,  1916,  by 
and  between  Alexander  Blickmore,  Charles  Dennison,  Ed- 
ward Farrel  and  George  Hamilton,  all  of  the  Cit>^  and  State 
of  New  York,  witnesseth  : 

That  said  Alexander  Blickmore,  Charles  Dennison,  Ed- 
ward Farrel  and  George  Hamilton  shall  associate  themselves 
together  in  the  trade  of  buying,  wholesaling,  and  retailing 
all  sorts  of  goods,  wares  and  merchandise  belonging  to  the 
trade  and  business  of  dry  goods  merchants. 

That  said  partnership  shall  continue  from  the  date  of  this 
agreement  for  and  during  the  term  of  ten  years  next  en- 
suing. 

That  to  this  end  and  purpose  the  said  Alexander  Blick- 
more has  contributed  as  stock  the  sum  of  ten  thousand 
dollars ;  and  said  Charles  Dennison  the  sum  of  ten  thousand 
dollars ;  and  the  said  Edward  Farrel  the  sum  of  ten  thou- 
sand dollars ;  and  the  said  George  Hamilton  the  sum  of  ten 
thousand  dollars ;  to  be  used,  invested,  and  employed  in 
common  between  them  to  their  general  advantage  in  the  man- 
agement of  said  business. 
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That  said  parties  shall  not,  at  any  time  hereafter  use,  fol- 
low, or  exercise  said  business  or  occupation,  or  any  other, 
during  said  term,  to  their  private  benefit  or  advantage,  but 
shall,  at  all  times  during  said  term,  with  their  utmost  skill 
and  ability,  conduct  and  act  only  for  their  mutual  advan- 
tage with  said  stock  and  for  its  increase. 

That  said  parties  shall  discharge  all  rents  and  expenses 
of  said  business  equally  between  them. 

That  all  profit,  gain,  and  increase  that  shall  arise  by  rea- 
son of  said  joint  business  shall  be  equally  divided  between 
them,  share  and  share  alike. 

That  all  losses  and  decrease  that  shall  happen  in  said  busi- 
ness, by  reason  of  bad  debts,  or  otherwise,  shall  be  borne  and 
paid  equally  between  them,  share  and  share  alike. 

That  there  shall  be  kept,  during  said  term  and  joint  busi- 
ness, just  and  true  books  of  account,  wherein  each  of  said 
partners  sliall  enter  and  set  down  the  money  by  him  received 
and  expended,  the  goods,  wares  and  merchandise  by  him 
bought  and  sold,  and  all  other  matters  and  things  concerning 
said  partnership,  so  that  any  of  said  partners  may  at  any 
time  have  free  access  thereto. 

That  said  partners  shall,  once  every  three  months,  upon 
the  request  of  any  one  of  them,  make  and  render  to  each 
other,  or  his  legal  representatives,  a  true  and  perfect  ac- 
count of  all  profits  and  gains  by  them  made,  and  of  all  losses 
sustained ;  and  also  of  all  receipts,  disbursements,  and  other 
things  whatsoever  concerning  said  partnership,  and  there- 
upon shall  cancel,  adjust,  pay,  and  deliver  unto  each  other 
their  equal  shares  of  the  profit  so  made,  if  any. 

That  at  the  end  of  said  term  of  ten  years  (if  said  partner- 
ship be  not  sooner  determined,  in  which  case)  the  said  part- 
ners, or  their  survivors,  shall  make  a  final  and  true  account 
of  all  things  as  aforesaid,  and  in  all  things  well  and  truly 
adjust  the  same. 

That  upon  making  account  of  stock,  goods,  wares,  and 
merchandise,  and  the  profit,  gain  and  increase  thereof  which 
remain,  the  same  shall  be  equally  divided  between  them,  or 
their  survivors,  share  and  share  alike. 
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IN  WITNESS  WHEREOF,  the  parties  have  hereunto 
set  their  hands  and  seals  the  day  first  above  written. 

Alexander  Blickmore   (Seal) 
Charles  Dexxison  (Seal) 

Edward  Farrel  (Seal) 

George  Hamilton  (Seal) 

6.  Dissolution  of  partnership. — As  will  be  inferred, 
a  partnership  will  cease  by  any  act  that  would  tend 
to  convey  any  partner's  rights  to  another.  The  insol- 
vency, death  or  insanity  of  any  partner  therefore 
terminates  the  relation.  There  are  other  causes  for 
termination,  including  agreement  of  the  parties,  ex- 
piration of  the  time  agreed  upon  for  continuance, 
insolvency  of  the  concern  and,  if  different  national- 
ities are  represented,  war  between  the  nations  repre- 
sented by  two  or  more  partners. 

7.  Example  of  partnership  agreement. — No  one 
has  a  keen  enough  mind,  or  is  rich  enough  in  expe- 
rience, to  foresee  all  the  contingencies  that  may  arise 
in  the  course  of  the  conduct  of  a  successful  business. 
Hence  the  agreement  between  partners  cannot  pro- 
vide for  every  possible  difficulty.  But  even  simple 
partnership  articles  will  be  found  useful.  Forms  can 
be  found  in  any  legal  book ;  they  usually  include  pro- 
visions for  the  name  of  the  firm,  the  amounts  to  be 
contributed  by  the  partners,  their  duties,  the  method 
of  calculating  profits  and  of  dividing  them,  the  gen- 
eral scope  of  the  business  and  the  period  of  duration. 

8.  Advantages  of  the  partnership. — So  much  was 
said  in  connection  with  the  individual  proprietorship 
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that  is  applicable  here,  that  it  is  hardly  necessary  to 
state  in  detail  the  advantages  of  the  partnership.  The 
partnership  is  not  so  autocratic  as  the  individual  pro- 
prietorship. It  is  simple  and  easy  to  form,  and  the 
partners  have  the  same  right  as  in  the  individual  pro- 
prietorship to  change  their  business  plans  without  get- 
ting legislative  consent.  There  is  here  also  the  strong, 
direct  incentive  to  attend  to  business  and  see  the  bank 
balance  grow.  But  the  partnership  is  capable  of 
controlling  more  capital  than  the  individual.  In- 
deed, there  may  be  a  division  of  functions  amongst 
the  partners  that  will  give  all  the  advantages  in  this 
respect  that  could  be  expected  from  the  more  solidly 
formed  corporations. 

9.  Mr.  Carnegie's  praise  for  the  partnership. — An- 
drew Carnegie  was  a  great  believer  in  the  partnership ; 
he  continued  this  form  of  control  long  after  other 
steel  magnates  had  incorporated  their  concerns.  In 
1912,  when  testifying  before  the  Congressional  Com- 
mittee on  Investigation  of  the  United  States  Steel 
Corporation,  he  made  the  following  statement: 

I  do  not  believe  that  corporations  can  manage  a  business 
like  partners.  When  we  were  partners  I  felt  we  could  run 
around  corporations.  Take  thirty-five  men,  young  men, 
each  one  will  be  interested  in  a  department  and  will  watch 
the  spigots  from  which  there  might  be  leaks. 

.  .  .  The  best  corporations  that  ever  were  formed  will  be 
beaten  by  such  an  organization  as  we  had  in  the  Carnegie 
Steel  Company.  I  would  not  say  that  the  greater  corpora- 
tion would  not  equal  the  smaller  corporation.  What  I  wish 
to  say  is,  that  the  corporation  is  not  in  it  with  the  partners 
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managing  their  own  business.  For  instance,  I  want  a  great 
contract  for  rails.  I  remove  to  New  York.  Sidney  Dillon, 
of  the  Union  Pacific,  was  a  personal  friend  of  mine.  Hunt- 
ington was  a  friend.  Dear  Butler  Duncan,  who  called  on 
me  the  other  day,  was  a  friend.  Those  and  other  men  were 
presidents  of  railroads.  The  Union  Pacific  had  advertised 
for  70,000  tons  of  rails,  the  biggest  order  that  they  had  ever 
given.  It  was  to  be  decided  at  Omaha,  and  all  my  com- 
petitors, all  the  agents  of  those  corporations  were  out  at 
Omaha,  and  those  bids  were  to  be  opened.  I  walked  over  to 
Sidney  Dillon.  I  was  able  to  do  the  Union  Pacific  a  favor 
once,  and  I  did  it,  and  I  was  elected  a  director  of  the  Union 
Pacific,  and  I  got  them  a  loan  on  securities  in  Philadelphia, 
I  think,  for  $600,000  and  they  elected  Mr.  George  M.  Pull- 
man and  myself  directors.  I  had  done  him  a  favor,  and  I 
said,  "Mr.  Dillon,  you  have  had  some  Carnegie  rails.  What 
is  the  report?"  "Oh,  first  class;  splendid  rails,  Mr.  Car- 
negie." "I  want  you  to  do  this  for  me :  Your  people  are 
out  there  bidding  on  70,000  tons  of  rails.  I  ask  you  to  give 
me  those  rails,  and  I  will  promise  you  to  take  the  lowest 
price  that  is  bid."     "All  right,  Carnegie." 

What  is  the  use  of  a  corporation  with  hired  people  fighting 
against  that.'' 

10.  An  example  of  partnership  organization. — The 
Baldwin  Locomotive  Works  was,  until  its  recent  in- 
corporation, the  largest  partnership  in  the  world.  Its 
methods  of  doing  business  as  a  partnership  were  de- 
scribed by  the  head  of  the  concern,  Mr.  Alba  B.  John- 
son, in  a  lecture  in  the  University  of  Pennsylvania. 
This  lecture  has  been  quoted  in  part  by  Mr.  J.  Rus- 
sell Smith  in  his  "The  Elements  of  Industrial  ^lan- 
agement,"  from  which  the  following  extract  is  taken: 

I  do  not  know  of  any  other  business,  either  in  the  United 
States  or  any  other  part  of  the  world,  where  so  large  a  busi- 
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ness  is  conducted  undei-  the  form  of  the  old-fashioned  co- 
partnership. 

The  business  organization  is  more  simple  and  compact 
than  any  business  organization  which  I  know  of,  conducting 
a  business  of  equal  magnitude.  There  are  theoretically  six 
partners.  Actually  at  present  three  of  those  partners  are 
seniors  who  do  very  little  in  the  actual  drudger\^  of  the  busi- 
ness. Theoretically  we  have  one  partner  in  charge  of 
finance,  one  partner  in  charge  of  the  business — that  is  the 
business  of  buying  and  selling — making  contracts,  managing 
the  office  (the  thousand-and-one  things  necessary  for  the 
conduct  of  an}'  business),  one  partner  in  charge  of  design- 
ing, who  is  the  chief  engineer,  and  one  partner  in  charge  of 
the  works,  who  is  the  general  superintendent,  or  the  general 
manager.  We  have  not  any  of  those  titles.  As  a  matter 
of  fact,  there  are  no  such  offices.  We  are  all  partners  on 
an  equality,  and  we  handle  the  business  in  each  department 
simply  on  the  basis  of  an  agreement  that  shall  be  the  busi- 
ness organization.  As  a  firm  we  hold  meetings  (according 
to  our  co-partnership  articles  every  week,  but  actually  when- 
ever we  find  it  necessary  to  do  so)  at  which  all  matters  of 
broad  business  policy  are  discussed — matters  of  establishing 
new  works,  putting  up  new  shops,  or  making  large  expendi- 
tures for  tools.  We  agree  upon  such  questions  in  firm 
meeting.  We  also  agree  on  large  policies  in  regard  to  mak- 
ing sales,  rearrangements  of  expense,  etc.,  but  each  of  these 
four  partners  is  absolute  autocrat  of  the  branch  of  the  busi- 
ness he  represents,  because  he  knows  all  the  time  what  the 
attitude  of  his  partners  is  toward  these  matters.  He  does 
not  have  to  consult  them  to  decide  whether  it  is  necessary 
to  make  a  contract  or  not.  The  thousand-and-one  questions 
which  are  coming  up  daily  in  the  administration  of  the  busi- 
ness are  settled  instantly  by  the  partner  to  whose  province 
they  belong,  and  if  it  is  necessary  to  consult  or  get  the  opin- 
ion of  one  of  the  other  partners,  it  can  be  done  in  an  instant. 
That  is  a  great  contrast  to  the  corporate  form  of  organiza- 
tion, in  which  the  board  of  directors  is  supreme;  in  which 
things  have  to  be  put  before  the  board  of  directors  by  the 
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president,  and  in  which  the  secretary,  treasurer  and  general 
manager  each  has  his  little  province,  and  they  are  all  apt 
to  be  more  or  less  jealous  of  each  other,  because  I  do  not 
know  of  any  place  where  the  jealousies  are  apt  to  be  keener 
than  they  are  in  business  corporations  where  the  intrigue 
for  promotion  is  apt  to  be  very  great. 

11.  So7ne  disadvantages  of  the  partner  ship. — Tho 
Mr.  Carnegie  and  Mr.  Johnson  praised  their  part- 
nerships they  had  finally  to  give  way  before  the  de- 
mands of  their  growing  businesses  and  the  capital  re- 
quirements, to  the  more  stable  form  of  corporate  or- 
ganization. The  fact  is,  because  partnerships  are  so 
easily  dissolved,  and  because  the  legal  complications 
of  dissolution  are  serious,  that  it  is  quite  impossible 
for  the  partnership  to  borrow  on  long-term  credit. 
The  capital  that  partners  can  borrow  is  therefore  lim- 
ited and  the  terms  are  usually  expensive,  i.e.,  the  rate 
of  interest  is  generally  high.  jNIoreover,  the  need  for 
harmonious  action  is  so  great  that  unless  the  mem- 
bers can  be  persuaded,  as  in  the  case  of  the  Baldwin 
concern,  to  agree  to  conciliatory  and  deferential  action, 
it  is  likely  that  the  enterprise  will  resemble  the  image 
of  Nebuchadnezzar's  dream,  made  of  "iron  mixed  with 
miry  clay"  that  would  "not  cleave  one  to  another." 

REVIEW 

A  and  B  purchase  a  horse  with  the  idea  of  reselling  it  at  a 
profit.  They  agree  that  either  one  who  has  possession  of  the 
horse  is  to  feed  him  at  his  own  expense,  that  each  is  to  endeavor 
to  find  a  purchaser,  aiid  that  neither  is  to  sell  without  the  con- 
currence of  the  other.  A  buys  oats  and  has  them  charged  to 
A  and  B.     Are  A  and  B  partners? 

A,  B  and  C  are  in  partnership  and  have  invested  $50,000  in 
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the  partnership  business.  Besides  his  partnership  property,  A 
has  private  property  $100,000  in  value,  which  he  has  invested  in 
other  businesses.  B  has  private  property  valued  at  $200,000, 
which  he  also  has  invested  in  other  businesses.  C  has  practically 
nothing  outside  the  business.  A  and  B  are  not  active  in  the 
business.     C  runs  the  partnersliip  business. 

X,  Y  and  Z  are  in  partnership  and  have  invested  $75,000  in 
the  partnership  business.  Besides  his  investment  in  the  business, 
X  has  $25,000,  Y  has  $35,000  and  Z  has  $50,000  in  private  prop- 
erty not  invested  in  any  business.  Irrespective  of  the  character 
of  the  persons,  which  p'artnership  is  entitled  to  the  greater  credit? 

E  sells  his  interest  in  the  partnership  E-F  to  G.  What  rights 
does  G  acquire  ? 

A  and  B  are  partners.     A  orders  a  mahogany  desk  from  a 
furniture  dealer,  C.     Then  B  tells  C  to  deliver  an  oak  desk  in-      v/ 
stead  of  the  mahogany  desk.     What  should  C  do? 


CHAPTER  IV 

LIMITED  PARTNERSHIPS 

1.  History. — Tho  the  limited  partnership  came  into 
general  use  only  recently,  its  history  is  perhaps  more 
ancient  than  that  of  the  ordinary  partnership.  It 
is  undoubtedly  an  outgrowth  of  the  Roman  Law 
which  provided  that  one  or  more  persons  might  tm*n 
over  property  to  a  slave  and  avoid  personal  liability 
by  trading  thru  him.  Gradually  there  grew  up  in  the 
civil  law  the  rules  governing  this  form  of  business, 
substituting  of  course  for  the  slaves  free  persons  who 
became  general  partners  with  unlimited  liability. 
Louisiana,  which  uses  the  civil  instead  of  the  common 
law,  recognized  this  form  of  organization;  in  1822 
the  principal  rules  which  gi*ew  up  in  the  civil  law  were 
codified  and  enacted  into  a  statute  b}^  the  State  of 
New  York.  New  York's  lead  has  now  been  followed 
by  most  common  law  jurisdictions  tho  England  did 
not  fall  into  line  until  1907. 

2.  Essential  features  of  limited  partner sIlI p. — In 
a  limited  partnership  the  partners  are  divided  into 
two  classes:  general  partners  who  are  liable  for  all 
firm  debts,  and  special  partners  whose  liabilities  are 
limited,  usually  to  the  amount  of  their  respective  con- 
tributions to  the  firm.     As  far  as  the  outside  world 

50 
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is  concemed  the  general  partners  are  in  effect  the 
firm.  They  are  the  active  managers  and  also  can  di- 
rect and  bind  the  concern.  Their  names  alone  can 
appear  in  the  firm  name.  When  the  firm  is  sued  or 
wishes  to  sue,  the  general  partners'  names  alone  ap- 
pear in  the  title  to  the  action.  Indeed,  while  in  the 
ordinary  partnership,  the  members  could  not  sue  the 
hrm  since  they  would  in  effect  be  suing  themselves, 
this  rule  applies  in  a  limited  partnership  only  to  the 
general  members.  They  can  enforce  their  claims 
against  their  own  firm  only  by  going  into  equity  and 
getting  an  accounting.  These  difficulties  do  not  stand 
in  the  way  of  the  special  partners,  since  if  they  wish 
to  sue  the  firm  they  use  only  the  names  of  the  gen- 
eral partners  as  defendants. 

3.  Method  of  forming  and  terminating  limited  part- 
nership.— The  limited  partnership  exists  by  statute 
and  not  by  common  law ;  it  is  formed  by  the  filing  of 
a  certificate.  Moreover  the  provisions  of  the  statutes 
and  the  agreements  contained  in  the  certificate  must 
be  strictly  observed  or  the  special  partners  will  for- 
feit their  limited  liability  and  become  general  part- 
ners. Indeed,  while  the  limited  partnership  may  be 
dissolved  for  any  of  the  causes  applicable  to  ordinary 
partnerships,  an  additional  cause  is  interference  in 
tlie  operations  of  tlie  firm  by  a  special  partner  or 
failure  of  any  special  partner  to  live  up  to  his  obliga- 
tions. Thus  if  any  one  of  two  or  more  special  part- 
ners interferes  with  the  business,  or  withdraws  the 
capital  he  has  contributed  in  pursuance  of  the  certifi- 
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cate  provisions,  the  whole  partnership  loses  its  limited 
character  and  all  the  members  become  liable  as  gen- 
eral partners/ 

4.  Form  of  limited  partnersliip  agreement. — The 
following  illustrates  the  form  of  a  certificate  of  limited 
partnership  in  the  State  of  New  York: 

We,  whose  names  are  severally  undersigned,  are  desirous  of 
renewing  and  continuing,  and  we  do  hereby  renew  and  con- 
tinue, beyond  the  time  fixed  for  its  duration,  the  limited  part- 
nership which  was  heretofore  formed  and  now  exists  under 
us,  under  the  name  or  firm  of  Post  and  Flagg,"  by  making, 
severally  signing  and  ackno'vlcdglng,  and  causing  to  be  filed 
and  recorded  in  the  Clerk's  office  of  the  County  of  New  York, 
in  the  State  of  New  York,  this  certificate  by  which  such  part- 

1  Limited  partnerships  are  recognized  in  Canada.  In  all  the  provinces, 
the  filing  of  the  certificate  is  of  course  absolutely  essential.  There  can 
be  no  dissolution  of  such  partnership  before  the  time  mentioned  in  the 
certificate  until  a  notice  has  been  filed  in  the  office  where  the  original 
certificate  was  recorded,  and  in  Ontario  it  must  also  be  published  once 
each  week  for  three  consecutive  weeks  in  the  local  newspapers  and  in 
the  Official  Gazette.  The  general  principles  underlying  all  limited  part- 
nerships are  here  well  stated. 

2  It  should  be  noticed  that  this  certificate  was  executed  for  the  purpose 
of  renewing  and  continuing  an  old  parlnerbhip  which  had  consisted  of 
two  partners,  Post  and  Flagg.  Where  a  new  partnership  is  formed  the 
firm  name  should  contain  the  names  only  of  the  general  partners.  Sec- 
tion 30  of  the  Partnership  Law  (Chapter  XXXIX  of  the  Consolidated 
Laws  of  the  State  of  New  York),  provides  in  part:  "Where  any  limited 
partnership  shall  hereafter  be  formed  under  the  laws  of  this  State,  it  may 
use  the  firm  or  corporate  name  of  any  general  or  limited  partnership  or 
of  any  corporation,  domestic  or  foreign,  which  may  theretofore  have  car- 
ried on  its  business  within  this  State.  Where  said  general  or  limited 
partnership  or  corporation  is  discontinued  or  shall  be  about  to  discontinue 
its  business  within  the  State,  and  where  a  majority  of  the  partners, 
general  or  special,  in  either  of  such  last  mentioned  co-partnerships,  or 
of  the  survivors  thereof,  shall  be  members  of  such  co-partnership  there- 
tofore existing,  or  of  the  surviving  members  thereof,  or  where  stock- 
holders holding  a  majority  of  the  stock  of  such  corporation  shall  consent 
in  writing  to  the  use  of  such  firm  or  corporate  name  by  such  new  co- 
partnership." 
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nersliip  is  renewed  and  continued,  pursuant  to  "An  Act  in 
relation  to  partnership,  constituting  chapter  thirty-nine  of 
the  Consolidated  Laws,"  and  we  do  hereby  certify  and  state : 

I.  That  the  name  or  firm  under  which  such  partnership  is 
to  be  conducted  is  Post  and  Flagg,  and  that  the  county 
wherein  its  principal  place  of  business  is  to  be  located  is  the 
County  of  New  York. 

II.  That  the  general  nature  of  the  business  intended  to  be 
transacted  is  a  general  commission  and  brokerage  business, 
including  the  dealing  in  stocks,  bonds  and  other  securities, 
as  generally  carried  on  in  the  City  of  New  York. 

III.  That  the  names  of  all  the  general  and  special  part- 
ners interested  therein  (all  of  whom  are  of  full  age)  and 
their  respective  places  of  residence  are  as  follows,  to  wit : 

George  B.  Post,  Jr.,  who  is  a  general  partner,  and  who 
resides  at  Bernardsville,  Somerset  Count}^,  State  of  New 
Jerse3\  Arthur  Turnbull,  who  is  a  general  partner,  and 
who  resides  in  the  City  and  County  of  New  York. 

Benson  B.  Sloan,  who  is  a  general  partner,  and  who  resides 
in  the  City  and  County  of  New  York. 

Alfred  L.  Dennis,  who  is  a  general  partner,  and  who  re- 
sides in  Newark,  Essex  County,  State  of  New  Jersey. 

'Neville  G.  Higham,  who  is  a  general  partner,  and  who  re- 
sides in  the  City  and  County  of  New  York. 

Henry  Shaw,  who  is  a  general  partner,  and  who  resides  in 
Morristown,  Morris  County,  New  Jersey, 

Nathaniel  L.  INIcCready,  who  is  a  special  partner,  and  who 
resides  in  the  City  and  County  of  New  York. 

IV.  That  the  amount  of  capital  which  Nathaniel  L.  Mc- 
Cread}',  the  special  partner,  has  heretofore  contributed  to 
the  common  stock  of  said  limited  partnership  is  the  sum 
of  three  hundred  and  fifty  thousand  dollars  (.$350,000), 
which  he  paid  in  cash,  and  that  the  said  amount,  namely, 
three  hundred  and  fifty  thousand  dollars  ($350,000)  has 
been  contributed  by  the  said  special  partner  to  the  common 
stock  of  the  partnership  as  renewed  and  continued. 

V.  That  the  time  for  which  the  said  limited  partnership 
is  to  be  renewed  and  continued  is  five   (5)   years  from  De- 
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cember  31,  1910 — on  which  date  such  renewed  and  continued 
partnership  is  to  begin — to  January  1,  1916,  and  that  the 
time  at  which,  as  so  renewed  and  continued,  it  is  to  end  is 
December  31,  1915. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this   thirtietli  day  of  Dtceniber,  1910. 

George  B.  Post,  Jh.  (L.  S.) 
Arthur  Turnbull  (L.  S.) 
Benson  B.  Sloan  (L.  S.) 
Henry   Shaw  (L.  S.) 

Neville  G.  Higham  (L.  S.) 
Alfred  L.  Dennis      (L.  S.) 
N.  L.   McCready        (L.  S.) 
(Acknowledgment ) 


5.  Rights  and  liabilities  of  members. — General  part- 
ners have  all  the  rights  and  liabilities  of  the  members 
of  ordinary  partnerships.  Special  partners  have  no 
voice  in  the  business,  and  must  contribute  the  capi- 
tal they  have  agreed  to  subscribe.  They  are  not 
lenders  of  money  and  therefore  can  verify  the  ac- 
counts and  inspect  the  management;  they  have  a 
right  to  profits  and  not  to  fixed  interest;  but  they 
cannot  prove  their  claims  as  creditors  upon  the  bank- 
ruptcy of  the  concern. 

6.  Advantages  of  limited  partnerships. — Fre- 
quently a  wealthy  man  will  aid  a  friend  or  relative 
by  becoming  a  special  partner  in  a  limited  partner- 
ship. Thus,  increased  capital  is  acquired  without  im- 
posing unusual  liabilities  on  the  investors  if  they  are 
in  no  way  responsible  for  its  management.  This  form 
of  organization  is  the  first  to  be  studied  which  provides 
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a  means  for  separating  the  elements  of  control,  in- 
come and  risk.  ]Moreover,  a  limited  partnership  is 
usually  free  from  governmental  control,  tho  this  ad- 
vantage may  at  any  time  be  lost  since  the  organiza- 
tion is  a  statutory  creature,  and  therefore  subject  to 
the  visitorial  power  of  the  state.  The  state  has  not 
as  yet,  however,  seen  fit  to  exercise  that  power  gen- 
erally. 

7.  Disadvantages  of  the  limited  partnersldp. — 
From  the  point  of  view  of  the  firm,  the  fact  that  the 
limited  partnership  is  subject  to  the  regulatory  power 
of  the  state  is  frequently  a  disadvantage.  INIoreover 
it  is  not  open  to  all  forms  of  industry  and  enterprise. 
Only  such  businesses  as  the  statutes  enumerate  may 
be  conducted  under  this  form  of  association.  If,  as 
is  the  case  in  some  states,  the  law  does  not  include 
private  banking  as  an  occupation  expressly  permitted 
to-  be  organized  into  a  limited  partnership  a  group  of 
people  wishing  to  go  into  that  business  in  the  form  of 
a  limited  partnership  might  execute  all  the  instru- 
ments, go  thru  all  the  forms  and  follow  all  the 
rules  required  by  the  statute;  however,  the  association 
would  not  be  a  limited  partnership,  but  a  general  part- 
nership and  the  so-called  special  partner  would  not 
escape  unlimited  personal  liability. 

8.  Conclusion. — In  continental  Europe  the  limited 
partnership  is  used  extensively.  It  has  the  great 
merit,  from  a  social  standpoint,  of  placing  responsi- 
bility on  the  active  managers.  Since  those  who  es- 
cape liability  are  not  asking  for  immunity  from  their 
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own  acts  and  cannot  be  said  to  have  misled  creditors 
in  choosing  their  principals  any  more  than  the  credi- 
tors have  misled  the  special  partners  by  extending 
credit  to  the  concern,  this  would  seem  an  excellent 
form  of  business  that  merits  more  extensive  adoption 
in  America  and  England.  However,  the  many  causes 
for  dissolution,  and  chiefly  the  certain  dissolution  thru 
death,  prevent  the  limited  partnership  from  borrow- 
ing large  sums;  its  use,  therefore,  will  generally  be 
confined  to  relativelj^  small  concerns  and  to  businesses 
that  require  close  management  and  large  personal  re- 
sponsibility. 

REVIEW 

Could  limited  partnerships  be  required  to  pay  a  special  or- 
ganization tax? 

If  a  special  partner  of  a  limited  partnership  dies,  does  the  firm 
cease  to  exist? 

A,  B  and  C  desire  to  form  a  limited  partnership  with  B  and  C 
as  special  partners.  B  is  to  put  in  $1,000  which  he  does  before 
the  certificate  of  partnei-ship  is  filed.  C  is  to  put  up  $2,000,  but 
does  not  do  so  until  after  the  filing  of  the  certificate.  Later  the 
firm  A,  B  and  C  fails.  What  rights  have  the  creditors  against 
the  private  property  of  the  individuals,  A,  B  and  C? 

Outline  the  points  to  be  covered  in  a  limited  partnership  agree- 
ment for  the  business  you  are  in. 

Is  there  any  way  in  a  limited  partnership  to  separate  risk  and 
control,  i.  e.,  can  the  managing  partners  limit  their  liability? 


CHAPTER  V 

SYNDICATES 

1.  Syndicates  defined. — ^A  syndicate  is  a  group 
of  persons  who  form  a  combination,  not  to  carry  on 
a  business  continuously,  but  to  transact  some  business 
in  connection  with  a  specific  piece  of  property. 
Thus,  it  may  be  formed  to  take  an  option  on  a  piece 
of  land  and  to  dispose  of  the  option  at  a  profit ;  or  it 
may  be  formed  to  insure  to  a  corporation  the  sale  of 
a  block  of  securities  at  a  certain  price  and  within 
a  certain  time.  Perhaps  the  chief  idea  in  the  minds 
of  the  members  of  a  syndicate  is  to  close  out  the 
transaction  quickly  and  to  make  a  large  profit.  Both 
those  ideas  are  summed  up  in  the  phrase  "to  make 
a  killing." 

In  everj^day  transactions — those  not  connected  with 
the  sale  of  corporate  securities — the  term  most  fre- 
quently used  is  "deal."  We  often  hear  the  expres- 
sion "I  have  a  deal  on  hand  with  so  and  so."  When 
banking  houses  cooperate  in  the  purchase  and  sale 
of  securities,  the  association  is  popularly  known  as  a 
"syndicate,"  tho  among  the  bankers  themselves  the 
term  "joint  account"  is  growing  in  favor. ^     The  tech- 

1  When  a  group  of  hankers,  answering  a  call  for  hids,  nominate  a 
fuemher  to  siil)mit  offers  for  the  henefit  of  all  of  them,  with  the  in- 
tention of  selling  the  securities  thereafter  under  the  terms  of  an  agree- 
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nical  name  of  all  these  ari'angements  in  law  is  "joint 
adventure." 

2.  History. — Recently  the  joint  adventure,  or  the 
syndicate,  has  increasingly  come  into  use  as  a  type  of 
business  organization.  Perhaps  this  is  due  to  the 
fact  that  the  financial  syndicates  of  the  last  forty 
years  have  proved  so  profitable. 

The  real  reason  for  the  growing  popularity  of  the 
sjTidicate  is  the  changed  methods  of  doing  business. 
With  the  rapid  growth  of  transportation  and  of  the 
means  of  communication,  has  come  a  general  ap- 
preciation of  the  advantages  of  mobility  in  the  move- 
ment of  large  sums  of  capital.  There  are  now  many 
opportunities  to  skim  off  a  profit  in  a  quick  trade, 
because  advertising  has  developed  the  ability  to  make 
quick  sales.  And  your  clever,  astute  business  man 
sees  that  a  quick  turnover  of  capital — capital  which 
is  perhaps  borrowed,  or  which,  as  in  the  case  of  syndi- 
cate underwriting,  is  only  potential — is  more  lu- 
crative than  a  long,  complex  business  process. 

ment,  the  arrangement  is  technicaliy  called  a  joint  account,  the  con- 
stituents are  called  members,  and  their  interests  are  known  as  partici- 
pations. When,  however,  a  group  of  bankers  thru  a  manager  agree 
with  a  corporation  to  insure  to  the  corporation  the  sale  of  its  securities 
to  the  pubhc  at  a  stipulated  price,  and  within  a  specified  time,  and 
agree  that  if  the  sale  is  not  made  to  the  public  the  syndicate  will  take 
the  securities,  the  process  is  known  as  underwriting,  the  group  is  called 
a  syndicate,  its  members  are  termed  subscribers,  and  their  interests 
are  known  as  subscriptions.  In  this  chapter  the  terms  are  not  strictlj' 
within  these  meanings,  the  process  generally  in  the  mind  of  the  author 
being  the  joint  account,  tho  what  is  said  of  methods,  managing  and  rights 
and  liabilities  of  the  parties,  unless  otherwise  specified,  applies  to  com- 
mercial deals,  joint  accounts  and  syndicates.  For  a  discussion  of 
underwriting  methods  see  the  Text  on  "Corporation  Finance." 
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3.  Legal  nature  of  syndicates. — Because  deals  are 
of  fairly  recent  origin,  because  they  have  been  in  the 
main  successful  to  the  extent  of  satisfying  even  the 
most  ambitious  enterpriser,  and  because  they  are  gen- 
erally formed  by  men  of  means  and  of  high  intelli- 
gence, the  law  of  joint  adventures  is  not  abundant  and 
the  legal  relation  is  not  well-defined.  Law  grows  out 
of  litigation,  and  concerning  syndicate  ventures  liti- 
gation has  not  been  abundant.  This,  as  indicated, 
has  been  due  to  their  success,  but  another  reason  for 
the  absence  of  litigation  is  that  a  syndicate  is  generally 
organized  by  some  influential  person  whose  manage- 
ment is  autocratic.  Let  some  member  of  the  sjTidi- 
cate  doubt  the  manager's  integrity  and  he  may  as 
well  at  once  count  himself  out  of  future  deals.  To  in- 
cur such  a  punishment  is  usually  deemed  an  expen- 
sive method  of  insisting  upon  fancied  rights. 

The  syndicate,  or  joint  adventure,  resembles  the 
partnership.  The  chief  differences  are  the  follow- 
ing: Since  the  syndicate  usually  involves  merely  the 
investment  of  money  or  property,  or  the  assumption 
of  a  definite  risk,  and  generally  does  not  require  the 
rendering  of  personal  service,  no  member  may  with- 
draw his  interest  without  the  consent  of  all  the  other 
contracting  parties.  Moreover,  upon  the  death  of  an 
adventurer,  the  adventure  need  not  be  closed  up;  the 
decedent's  capital  remains  committed  to  the  under- 
taking, which  the  surv'ivors  carry  tliru,  finally  render- 
ing an  account  of  tlie  profits  to  the  decedent's  estate. 
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Then,  too,  on  account  of  its  peculiar  nature,  corpora- 
tions may  become  members  if  the  object  of  the  syndi- 
cate falls  within  the  general  scope  of  the  corporation's 
charter  powers.  This  fact  is  in  contrast  with  the  fa- 
miliar principle  that  corporations  cannot  enter  into 
ordinary  partnership  relations. 

But  the  chief  difference  between  the  partnership 
and  the  syndicate  lies  in  the  fact  that  while  in  the 
former  a  member  may  not  sue  the  partnership  or  any 
of  the  partners  for  a  sum  of  money  on  account  of  a 
partnership  transaction  (the  only  remedy  being  to 
seek  an  accounting  in  a  court  of  equity),  in  the  latter 
the  members  may  sue  one  another  at  law  for  a  breach 
of  the  contract,  or  for  a  share  of  the  profits,  or  to 
compel  others  to  make  a  contribution  for  advances 
made  by  some  of  the  adventurers  in  excess  of  their 
agreed  share. 

4.  Form  of  syndicate  agreement. — As  in  the  case 
of  the  partnership  no  specific  form  of  agreement  to  be 
used  for  the  syndicate  is  established;  the  agreement 
may  be  oral  or  it  may  be  in  writing.  It  is  said  that 
s}Tidicates  in  which  the  business  involved  millions  of 
dollars  have  been  arranged  over  the  telephone.  Fre- 
quently, in  the  big  syndicates  including  the  financial 
houses  of  New  York,  whose  purpose  is  to  underwrite 
the  sale  of  securities,  preliminary  arrangements  are 
made  by  telephone  and  the  understanding  arrived  at 
is  then  confirmed  by  an  exchange  of  letters.  Some- 
times the  agreement  is  more  formally  set  forth  in  a 
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written  or  printed  contract  to  which  the  members  sub- 
scribe.^ 

5.  Administration  of  the  syndicate. — Usually  the 
property  of  a  syndicate  is  managed  in  the  name  of  one 
person,  who  holds  it  in  trust  for  the  other  members. 
Everything  concerning  the  syndicate  is  then  arranged 
for  by  this  so-called  manager.  In  the  syndicate  agree- 
ments used  in  ordinary  financial  transactions  a  clause 
like  the  following  is  frequently  found : 

The  Syndicate  Managers  may  sell  to  any  subscriber  any 
bonds  or  temporary  certificates  held  hereunder,  and  any  such 
subscriber  may  make  any  purchase  of  bonds  or  temporary 
certificates  from  the  Syndicate  Managers.  The  Syndicate 
Managers  shall  have  absolute  control  over  the  disposition 
of  all  bonds  and  any  temporary  certificates  held  by  them 
hereunder,  subject  to  the  provisions  hereof.  They  shall 
have  sole  direction  and  management  and  entire  control  of 
the  Syndicate,  and  shall  have  exclusive  power  to  determine 
whether  and  to  what  amount  or  amounts  and  at  what  time 
or  times  the  option  of  purchase  above  mentioned  shall  be 
exercised.  They  shall  be  sole  judges,  in  behalf  of  the  S3'ndi- 
cate,  as  to  the  form  and  terms  of  said  bonds.  The  enumera- 
tion of  particular  or  specific  powers  in  this  agreement  shall 
not  be  considered  as  in  any  way  limiting  or  abridging  each 
power  and  discretion  intended  to  be  conferred  upon  and  re- 
served to  the  Syndicate  Managers,  in  order  to  authorize 
them  to  do  any  and  all  things  proper,  necessary  or  expedi- 
ent, in  their  discretion,  to  carry  out  the  purposes  of  this 
agreement.  The  Syndicate  Managers  shall  not  be  liable  for 
any  error  of  judgment,  or  for  any  mistake  of  law  or  fact, 
or  for  anything  except  gross  negligence  or  bad  faith.  Each 
subscriber  nominates  and  appoints  the  Syndicate  Managers, 

1  For  a  complete  syndicate  agreement,  see  Gerstenberg's  "Materials  of 
Corporation  Finance,"  pp.  405-409. 
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his  agt'iit.s  and  attorneys  irrevocably  until  the  termination 
of  this  agreement,  to  enter  into  or  execute  any  and  all  ar- 
rangements or  agreements  deemed  by  the  Syndicate  Man- 
agers expedient  or  necessary'  to  said  agreement  for  the  pur- 
chase of  said  bonds  b}^  the  Syndicate  and  the  issue  of  the 
temporary  certificates  herein  referred  to,  and  to  accomplish 
the  objects  and  purposes  of  the  Syndicate;  and  each  sub- 
scriber hereb}^  ratifies  and  assents  to  any  action  of  the  Syn- 
dicate Managers  taken  under  this  agreement,  and  agrees  to 
perform  his  undertakings  herein,  from  time  to  time,  promptly 
on  the  call  of  the  Syndicate  ^Managers,  to  the  full  extent  of 
his  portion  of  the  entire  Syndicate  liability.^ 

6.  Members  cannot  hind  the  syndicate. — Unfortu- 
nately the  legal  relationship  arising  out  of  a  joint 
adventure  is  not  defined  in  the  common  law,  and  one 
who  examines  the  cases  which  relate  to  the  subject 
will  be  struck  by  an  apparent  confusion  in  the  minds 
of  the  courts  before  whom  these  agreements  have 
come.  Some  of  this  confusion  is  due  to  the  fact  that 
the  agreements  are  by  no  means  uniformly  worded, 
and  that  the  courts  therefore  construe  each  one  as  it 
comes  before  it.  It  is  generally  conceded,  however, 
that  when  an  agreement  provides  that  the  members  are 
not  partners,  and  when  the  property  is  held  by  the 
managers  who  are  given  authority  to  control  it,  no 
member  can  bind  the  sjTidicate  by  a  contract  with  a 
third  person.  Unlike  the  case  of  the  partnership, 
therefore,  each  member  is  not  a  general  agent  within 
the  scope  of  the  syndicate  business.     This  form  of 

1  From  Syndicate  Agreement  managed  by  Speyer  and  Coiupany,   for 
sale  of  Republic  of  Cuba  bonds. 
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organization,  in  a  word,  provides  the  means  of  con- 
centrating control. 

7.  Rules  governing  administration  of  syndicates. — 
The  syndicate  is  usually  governed  bj^  a  manager  whose 
powers  are  practically  unlimited.  Certain  rules,  hoM^- 
ever,  are  generally  laid  down  in  the  agreement,  or 
are  set  forth  in  a  separate  docimient.  These  rules 
prescribe  the  general  method  of  operation  of  the  syndi- 
cate. For  syndicates  formed  to  underwi'ite  the  sale 
of  corporate  securities,  the  Investment  Bankers'  As- 
sociation of  America  has  outlined  a  set  of  rules  the 
important  features  of  which  may  be  noted. 

The  prices  at  which  securities  shall  be  sold  are  stipu- 
lated, these  prices  to  be  changed  only  by  the  con- 
sent of  a  majority  of  the  syndicate  members. 

When  the  members  of  the  syndicate  help  to  sell  the 
securities,  they  are  usually  given  a  commission,  which 
is  considered  part  of  the  expense  of  the  syndicate. 

The  right  of  each  member  to  sell  securities  is  re- 
stricted to  certain  territories.  This  prevents  the  par- 
ticipants from  coming  into  competition  with  one  an- 
other, and  also  forestalls  unnecessary  duplication  of 
effort. 

The  duration  of  the  syndicate  is  usually  agreed  to 
be  such  a  period  as  is  necessary  to  consummate  the 
venture — i.e.,  to  sell  the  securities — tho  provision  is 
made  that  if  tliey  are  not  sold  within  a  specified  time, 
e.g.,  a  year,  the  securities  remaining  at  tlie  expiration 
of  that  time  shall  be  divided  among  the  members  in 

HI— C 
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proportion  to  their  respective  shares  in  the  enterprise. 

8.  Liabilities  of  syndicate  members. — Syndicate 
agreements  usually  stipulate  that  the  members  shall 
not  be  partners,  that  they  shall  be  liable  for  the  obliga- 
tions of  the  syndicate  only  to  the  syndicate  manager  in 
proportion  to  the  amounts  of  their  subscriptions,  and 
that  the  agreement  "shall  bind  and  benefit  ratably  not 
only  the  parties  to  it  but  their  respective  successors, 
survivors,  assigns  and  personal  representatives." 

As  was  hinted  in  a  previous  section,  the  law  on  this 
subject  is  somewhat  hazy.  This  much,  however,  is 
fairly  well  settled:  When  the  agreement  provides 
that  the  participants  shall  be  liable  only  to  the  mana- 
gers, and  then  only  to  the  extent  of  their  several 
subscriptions  or  participations,  that  provision  will  be 
binding  on  the  syndicate  and  on  all  persons  dealing 
with  the  sjTidicate  who  have  a  knowledge  of  the  pro- 
visions of  the  agreement. 

One  dealing  with  a  syndicate  carr3'ing  on  a  joint  adven- 
ture would  apparently  be  held  to  a  more  intimate  knowledge 
of  the  syndicate  agreement  than  one  deahng  with  a  partner- 
ship need  have  of  the  agreement  of  the  pari^nership,  as  to 
the  precise  scope  of  the  partnership  business.-^ 

9.  Putting  thru  a  deal. — Those  who  plan  a  deal 
usually  contemplate  the  purchase  of  property  and  the 
sale  of  the  property.  ]\Ioney  has  to  be  raised,  or  credit 
obtained,  to  get  the  property,  and  some  effort  has  to 
be  made  to  sell  it ;  if  these  efforts  are  unsuccessful  the 

1  "Joint  Account  Letters  and  Forms  and  Some  Consideration  of  the 
Law  of  Joint  Account,"  by  Hastings  Lyon,  p.  24. 
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syndicate  must  divide  what  is  left  among  the  members, 
thus  closing  out  the  deal.  Sometimes  property  is 
taken  under  option  only,  and  the  title  is  transferred 
before  the  option  expires.  Such  a  transaction  gen- 
erally requires  just  enough  money  to  bind  the  option. 
The  syndicate  makes  its  profit  with  practically  no  in- 
vestment. In  other  agreements,  the  property  is  grad- 
ually acquired  and  paid  for,  and  the  members  con- 
tribute the  sum  needed  in  proportion  to  the  amount 
of  their  participations.  The  amounts  of  these  con- 
tributions are  computed  by  the  manager,  who  issues 
a  "call."  Very  frequently  these  calls  are  given  on 
very  short  notice,  so  that  even  tho  the  member  may 
not  have  much  money  invested  at  any  time  he  will 
have  to  be  ready  to  contribute  the  entire  amount  of 
his  participation  whenever  it  is  demanded. 

The  following  letters,  taken  from  the  Armstrong 
Report  Exhibits,  were  sent  by  a  manager  to  a  par- 
ticipant of  an  underwriting  syndicate,  and  show 
clearly  how  a  transaction  is  actually  put  thru : 

J.  p.  MORGAN  AND  COMPANY 

23  Wall  Street 

New  York,  May  3,  1901. 
Equitable  Life  Assurance  Society  of  the  United  States, 
120  Broadway,  New  York  City. 

Chicago,  liuni.ixGxox  and  Quixcv  Purchase  Syndicate 
Dear  Sirs: 

We  have  received  from  you  an  original  of  the  Chicago,  Burlington 
and  Quincy  Purchase  Syndicate  agreement,  dated  April  2.5,  1901,  signed 
liy  you  as  a  subscriber  thereto,  for  $1,500,000.  Your  subscription  is 
confirmed  accordingly,  and  we  hand  you,  enclosed,  a  copy  of  said  syndi- 
cate agreement  for  your  fdes. 

Yours  very  truly, 

.1.  P.  Morgan'  avd  Compavy. 
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J,  r.  :morgax  and  company 

-'3  Wall  Street 

New  York,  May  li,  1901. 
Equitable  Life  Assurance  Society,  New  York. 

Chicago,  BinLixcxoK  axd  Quixcy  Purchase  Syxdicate 
Dear  t'^irs: 

Referring  to  the  C.  B.  and  Q.  purchase  syndicate  agreement,  dated 
April  25,  1901,  to  which  you  are  a  subscriber  for  $1,500,000,  we  now 
request  you  to  pay  us  at  our  office.  No.  23  \Vall  Street,  on  or  before 
Thursday,  May  16,  1901,  the  sum  of  $150,000  on  account  of  your  said 
subscription. 

Yours  very  truly, 

J.  P.  Morgan'  akd  Company, 
Syndicate  Managers. 

J.  P.  MORGAN  AND  COMPANY 
23  Wall  Street 

New  York,  July   19,   1901. 
Equitable  Life  Assurance  Society,  New  York. 

Chicago,  Burlington  and  Quincy  Purchase  Syndicate 
Dear  Sirs: 

Referring  to  the  C,  B.  and  Q.  Purchase  Syndicate  agreement,  dated 
April  25,  1901,  to  wliich  you  are  a  subscriber  for  $1,500,000,  we  now 
request  you  to  pay  us  at  our  office,  No.  23  Wall  Street,  on  or  before 
Monday,  July  22,  1901,  the  sura  of  $187,500  on  account  of  your  said 
subscription. 

In  making  payment,  please  present  our  receipt  for  your  first  payment, 
in  order  that  we  may  stamp  this  second  paymf^nt  thereon. 

Yours  very  truly, 

J.  P.  Morgan  and  Company, 
Syndicate  Managers. 

J.  P.  MORGAN  AND  COMPANY 

23  Wall  Street 

New  Ynrk,  July  1,  1902. 
Equitable  Life  Assurance  Society,  New  York. 

Chicago,  Burlington  and  Quincy  Purchase  Syndicate 
Dear  Sirs: 

Referring  to  our  communication  of  June  26th,  we  desire  to  inform 
you  that  the  syndicate  is  closed  and  the  account  is  made  uf 

The  amount  of  the  sjTidicate  is  $75,000,000,  of  which  your  participa- 
tion is  $1,500,000,  You  have  previously  paid  us,  from  time  to  time, 
$337,500;  the  profits  on  the  account  amount  to  $1,850,000;  your  share 
of  which  is  $37,000;  total  amount  due  you,  $374,500. 

Upon  presentation  oi  your  syndicate  receipt  at  our  office,  properly 
indorsed,  we  will  hand  you  check  to  your  order  for  the  above  amount. 

Yours  truly, 
J.  P.  Morgan  and  Company. 
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The  agreement  sometimes  provides — and  this  form 
is  perhaps  more  frequently  used  in  England  than  in 
this  country — that  the  manager  shall  have  the  right 
to  borrow  money  on  the  strength  of  the  underwriting 
agreement.  With  such  a  clause  in  the  contract,  the 
manager  would  borrow  sufficient  money  from  a  bank 
to  acquire  the  property,  and  then  pledge  the  property 
and  the  credit  of  thp  syndicate  members,  in  proportion 
to  their  participations,  to  the  bank  to  insure  repay- 
ment of  the  loan.  As  the  property  is  sold  the  loan 
is  reduced,  and  if  the  loan  is  not  wiped  out  at  the  ex- 
piration of  the  stipulated  time,  the  subscribers  con- 
tribute the  amount  remaining,  in  sums  usually  in  pro- 
portion to  their  respective  interests  in  the  undertaking. 
The  way  the  property  not  disposed  of  is  usually  di- 
vided among  the  syndicate  members  is  described  in 
the  next  section. 

•10.  U^iial  methods  of  dividing  liability. — Let  it  be 
assumed  that  a  typical  transaction  takes  place,  in 
which  a  syndicate  of  three  members  buys  $1,000,000 
worth  of  bonds,  and  each  participant  agrees  to 
take  a  one-third  interest.  Assume  that  the  members 
are  to  tiy  to  sell  these  bonds  to  their  respective 
clients,  and  that  they  succeed  in  disposing  of  bonds 
as  follows:  A,  .500,000:  B,  200,000  and  C,  100,000. 
The  syndicate  is  then  closed  out  with  $200,000 
of  bonds  on  hand.  How  shall  these  bonds  be  dis- 
tributed? 

In  most  of  the  old  agreements  the  contract  is  so 
worded  that  bonds  sold  by  any  members  are  deemed 
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sold  for  the  benefit  of  the  syndicate,  and  not  for  the 
benefit  of  the  member  himself.  In  the  case  that  has 
been  assumed,  therefore,  A,  B  and  C  would  each  take 
and  pay  for  one-third  of  the  $200,000  of  bonds  on 
hand. 

Sometimes  the  agreement  provides  that  if  any  mem- 
ber, instead  of  selling  to  outsiders,  cares  to  withdraw 
his  proportionate  share  of  the  property  he  may  do  so, 
and  may  take  pay  for  it  at  the  price  it  cost  the  syndi- 
cate. If  A  withdrew  one-third  of  the  bonds  according 
to  this  provision,  his  liability  for  everything  but  a  pro- 
portionate share  of  the  expenses  would  immediately 
cease. 

Recently  more  stress  has  been  placed  on  the  ability 
of  a  member  to  help  the  syndicate  to  sell  its  properties. 
In  such  agreements  allowance  is  made  for  the  fact  that 
certain  members  may  be  more  successful  in  their  sell- 
ing campaigns  than  the  others.  A  typical  provision 
of  this  kind  is  as  follows : 

Each  member  who  has  sold  bonds  in  excess  of  the  amount 
of  his  participation  shall  have  his  proportional  amount  of 
the  unsold  bonds  reduced  by  an  amount  which  shall  be  the 
same  per  cent  of  the  unsold  bonds  as  he  has  sold  of  the  ac- 
count in  excess  of  his  participation.  The  total  of  these 
reductions  shall  be  added  to  the  amounts  of  those  members 
who  have  sold  less  than  their  participations,  in  proportion 
to  that  percentage  of  the  account  by  which  their  sales  have 
fallen  short  of  their  participations. 

11.  Method  of  settling  a  syndicate. — If  the  rule 
stated  in  the  previous  section  is  applied  to  the  set  of 
facts  assumed  above,  the  results  given  below  are  ob- 
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tained,  which,  for  the  sake  of  clearness  and  brevitj^ 
are  tabulated: 

Amount  of  Amount  Excess  or  deficiency   Relation  to 
participation        sold  of  amount  sold      entire  amount 

A   $333,3331^  $500,000         -[-  $166,666%  16%% 

B 333,333:^1  200,000         —    133,333^^3  13y3% 

C   333,3331^^  100,000        —   233,3331^  23^3% 

Since  the  amount  each  member  would  have  to  take 
up,  if  the  amounts,  were  not  increased  or  decreased  on 
account  of  the  amounts  sold,  is  $66,666  2/3,  and  since, 
according  to  the  agreement,  A  would  be  relieved  of 
16  2/3  per  cent  of  the  entire  amount  unsold,  i.e., 
16  2/3  per  cent  of  $200,000,  or  $33,333  1/3,  A  would 
be  required  to  take  only  $66,666  2/3  minus  $33,333  1/3 
or  $33,333  1/3.  B  and  C  would  take,  in  addition 
to  their  respective  shares  of  $66,666  2/3,  the  amount 
deducted  from  A's  liability,  in  proportion  to  their  re- 
spective deficiencies.  That  is,  B  and  C  would  be  re- 
quired to  take  the  $33,333  1/3  deducted  from  A's 
share  in  the  ratio  of  13  1/3  to  23  1/3,  i.e.,  they  would 
take  $12,121  7/33  and  $21,212  4>/3S  respectively. 
The  results,  so  far,  may  be  summarized  as  follows : 

A  would  take  $66,6662^,  —  $33,3331^    =$33,333  Vj 
B  would  take     66,666%+    12,1217/^3=    78,7872%3 
C  would  take     66,666% -f-    21,212%3  =    87,8782%3 

The  complete  results  then  would  be  the  following: 

Total  sold  and 
Participation  Sold  Taken  up  taken  up 

A    $338,3331^  $500,000  $33,8331^  $583,3331/, 

B     333,3331/,  200,000  78,7872%3  278,787-'!^ 

C     338,833^^'  100,000  87,8782%3  187,8782%3 

$1,000,000 
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It  is  unnecessary  to  add  that  the  above  rule,  and  the 
figures  that  accompany  it,  do  not  state  the  only 
methods  of  dividing  responsibility,  altho  they  do  illus- 
trate the  agreement  most  frequently  used. 

12.  Bights  of  syndicate  members. — The  rights  of 
syndicate  members  are  set  forth  in  the  agreement. 
They  consist  chiefly  of  the  right  to  a  share  in  the  divi- 
dends, or  profits,  and  of  the  right  to  earn  commis- 
sions by  helping  dispose  of  the  syndicate  property. 
There  is  also  the  withdrawal  right,  already  alluded  to. 
If  a  syndicate  member  is  an  investor  and  would  like 
to  take  and  hold  some  of  the  securities  for  investment 
or  speculative  purposes,  he  is  given  the  right  of  with- 
drawal, i.e.,  the  right  to  take  the  securities  at  cost. 
He  saves  the  difference  between  the  sjmdicate's  cost 
price  and  the  selling  price.  Of  course  he  is  entitled 
to  no  other  profit,  and  still  remains  liable  for  his  share 
of  the  syndicate  expenses. 

A  man  who  frequently  took  part  in  sjTidicates, 
once  characterized  them  as  "blind  pools."  He  went 
on  to  explain  that  at  the  termination  of  the  syndicate, 
a  statement  of  profits  is  given  each  member,  but  none 
of  the  details  are  supplied.  No  account  is  rendered. 
"I  think  if  they  ask  for  it  they  get  it,"  he  continued, 
"but  they  seldom  ask  for  it.  I  do  not  think  they 
would  be  allowed  in  the  syndicate  again  if  they  did." 
It  is  undoubtedly  true  that  a  court  of  equity  could 
force  the  managers  to  render  an  accounting,  but  as 
has  been  hinted,  the  court  is  seldom  appealed  to. 

13.  Famous  deals. — In  the  period  of  riotous  specu- 
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lation  follo'vv'ing  the  Restoration,  and  even  as  late  as 
the  year  1720,  England  and  France  saw  the  creation 
of  many  deals,  the  most  important  of  which  was  John 
Law's  JNIississippi  Bubble.  Business  men  would  find 
it  interesting  to  study  the  eventful  career  of  that 
famous  promoter.  After  the  change  in  the  corpora- 
tion laws  of  England,  in  1720,  syndicates  or  deals  did 
not  come  into  prominence  until  about  the  time  of  our 
Civil  War.  Since  then  deals  have  been  of  common 
occurrence;  in  some  of  them  many  of  our  big  finan- 
ciers have  amassed  their  fortunes. 

In  the  seventies  there  was  the  famous  Fisk-Gould- 
Drew  syndicate  in  Erie  stock ;  in  the  same  period  the 
clash  between  this  syndicate  and  Commodore  Van- 
derbilt  took  place.  In  189.5  Congress  recognized  one 
of  the  most  important  syndicates  ever  organized,  that 
composed  of  J.  P.  ^Morgan  and  Company  and  August 
Belmont  and  Company.  The  latter  represented  the 
powerful  foreign  house  of  Rothschild.  As  the  re- 
sult of  a  contract  between  the  government  and  the 
syndicate,  the  latter  agreed  to  deliver  to  the  govern- 
ment over  sixty-five  millions  of  gold;  one-half  of  this 
amount  was  to  come  from  Europe.  No  banker  or 
I)ank  could  have  carried  thru  such  a  deal  single-handed. 
In  1901  there  was  the  famous  Hill-Morgan  syndicate, 
which  grew  out  of  the  threatened  railroad  war  between 
the  Great  Northern  and  the  Northern  Pacific  rail- 
roads, controlled  by  Hill  and  INIorgan  respectively. 

Shortly  after  this  the  same  syndicate  defended  its 
control  of  the  Northern  Pacific  against  the  attacks 
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of  an  equally  notable  syndicate,  composed  of  Harri- 
man  and  the  banking  house  of  Kuhn,  Loeb  and  Com- 
pany. The  latter  syndicate,  by  buying  up  the  stock 
of  the  railroad,  first  secretly  and  then  openly,  suc- 
ceeded in  getting  a  majority  interest,  tho  most  of 
their  stock  was  of  the  preferred  issue.  Hill  threat- 
ened to  postpone  the  annual  meeting  till  he  could 
retire  the  preferred  stock  under  the  terms  of  its  is- 
suance. The  conflict  was  ended  by  throwing  all  the 
stock  into  the  Northern  Securities  Company,  which 
was  formed  to  control  the  Northern  Pacific  and  the 
Great  Xorthern. 

Perhaps  the  largest  syndicate  of  bankers  ever  oi*- 
ganized  to  purchase  and  float  a  loan  was  that  formed 
by  J.  P.  Morgan  and  Company  in  1915  to  dispose  of 
the  Anglo-French  issue  of  $500,000,000  of  bonds  to 
be  sold  in  America.  The  syndicate  contained  one 
hundred  and  seventy-five  members. 

14.  Syndicate  organizers. — As  in  the  case  of  the 
majority  of  important  business  transactions,  syndi- 
cate dealings  usually  revolve  about  one  person  of 
more  than  usual  business  ability.  The  elder  J.  P. 
Morgan  achieved  his  greatness  by  early  proving  liis 
ability  to  negotiate  deals.  One  of  the  most  interest- 
ing figures  in  American  finance  of  the  generation  that 
was  in  its  prime  at  the  turning  of  the  last  century 
was  James  R.  Keene.  That  brilliant  market  manipu- 
lator seemed  to  have  a  superhuman  knowledge  of  mar- 
ket movements.  He  had  little  difficulty  in  persuad- 
ing men  to  join  his  pools  when  the  purpose  was  to 
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make  a  quick  profit  from  a  strong  bull  or  bear  move- 
ment. 

One  of  Keene's  most  interesting  pools — tho  it 
proved  to  be  one  of  his  unsuccessful  attempts — was 
the  Southern  Pacific  pool  of  1902.  The  syndicate 
agreement  was  dated  January  29,  1902.  According 
to  the  terms,  it  was  to  expire  April  1,  1903,  and  it 
was  not  to  become. operative  till  200,000  shares  of  the 
stock  had  been  acquired.  The  total  holdings  of  the 
syndicate,  generally  acquired  on  margin,  amounted 
to  244,000  shares.  At  the  time  the  majority  inter- 
est of  the  company,  consisting  of  750,000  shares,  was 
in  the  hands  of  the  Union  Pacific. 

In  order  to  "bull"  the  market,  the  pool  undertook 
to  compel  the  road  to  pay  dividends  instead  of  using 
all  its  net  income  to  provide  betterments.  When  that 
process  of  "boosting"  the  stock  proved  impossible, 
the  pool  began  to  collect  proxies  to  contest  the  Harri- 
man  control  at  the  next  annual  meeting.  This  at- 
tempt, too,  proved  unsuccessful.  Then,  two  days  be- 
fore the  meeting  occurred,  the  pool  attempted,  with- 
out success,  to  prevent  the  Union  Pacific  from  voting 
its  750,000  shares  thru  the  equity  courts.  Finally 
Harriman  grew  impatient  of  being  on  the  defensive 
and  made  a  counter  attack,  using  the  pool's  own  ap- 
propriate weapons.  He  secretly  transferred  300,000 
shares  to  William  Rockefeller,  with  the  understand- 
ing that  the  latter  should  resell.  The  market  was 
flooded,  Southern  Pacific  shot  downward,  and  the 
l)ool  broke  up  witli  a  loss  estimated  at  $3,000,000. 
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REVIEW 

Can  you  tell  from  the  letters  of  J.  P.  Morgan,  contained  in 
this  chapter,  what  were  the  syndicate  expenses? 

Draw  up  a  contract  of  joint  adventure  that  will  provide  for 
the  purchase  of  a  farm,  its  conversion  into  bviilding  lots,  and  the 
sale  of  the  lots. 

An  agreement  is  made  between  the  manager  of  a  syndicate 
and  a  company  about  to  build,  Avithin  10  months,  20  miles  of  in- 
terurban  railway  track,  at  $50,000  a  mile.  Outline  very  briefly 
the  important  features  of  an  agreement  between  the  manager 
and  the  participants. 

What  would  be  the  settlement  of  the  syndicate,  in  the  example 
given  in  this  chapter,  if  A  were  to  take  $200,000  participation, 
B  $300;000  and  C  $500,000? 


CHAPTER  VI 

TRUSTS 

1.  History. — Many  people  think  of  the  word  trust 
as  synonymous  with  monopoly.  When  industrial  mo- 
nopolies were  fii'st  widely  discussed  in  the  eighties,  the 
two  most  important  monopolies^^the  oil  and  sugar 
combinations — existed  in  the  legal  form  of  trusts.  In 
each  case  the  stockholders  of  several  companies  which 
had  previously  competed,  turned  their  stock  over  to 
trustees  who  exchanged  them  for  certificates  entitling 
the  holders  to  whatever  dividends  the  trustees  col- 
lected on  the  stock.  Since  the  trustees  had  the  title 
to  the  stock  of  the  several  companies  transferred  to 
their  own  names  on  the  books  of  the  several  corpora- 
tions, they  had  the  right  to  vote  and  thus  to  control 
the  companies.  The  arrangement  was  a  trust — that 
is,  a  device  whereby  one  person  known  as  a  trustee 
holds  the  legal  title  to  property  and  manages  it  for 
tlie  benefit  of  one  or  more  persons  known  as  bene- 
ficiaries (or  cestuis  que  trustent,  singular,  cestui  que 
trust).  The  word  "trust"  stuck  to  monopolies  tho 
later  these  monopolies  gave  up  the  legal  ^  organiza- 
tion of  the  trust  and  resorted  to  holding  companies 
and  other  forms  of  organization. 

1  The  word  "legal"  in  the  Text  is  not  used  as  the  opposite  of  illegal, 
Itut  as  distinguished  from  such  words  as  "economic"  or  "financial." 
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In  1279,  Edward  I  of  England  by  the  Statute  of 
Mortmain,  forbade  the  gift  of  land  to  the  clergy,  be- 
cause in  their  hands  land  Mas  no  longer  liable  to 
feudal  dues.  Thereupon  the  device  known  as  the 
"use"  sprang  up.  The  land  was  given  to  a  natural 
person  who  held  it  to  the  use  or  for  the  benefit  of  the 
clergy.     Out  of  this  grew  the  trust  relation. 

Since  those  days  the  trust  has  served  many  useful 
purposes  where  it  has  been  expedient  to  vest  the 
legal  title  and  control  in  one  person  or  persons  and 
the  income  in  another. 

2.  Legal  nature  of  trust. — A  recent  writer  has 
aptly  and  concisely  explained  the  nature  of  a  trust 
thus : 

By  means  of  the  trust  it  was  possible  to  give  nominal  own- 
ership to  definite  individuals  (machinery  being  devised  for 
replacing  these  individuals  as  they  died  or  needed  to  be  re- 
moved), while  substantial  ownership  Wiis  given  to  the  group. 
Like  the  idea  of  corporateness,  the  idea  of  trusteeship  con- 
tains something  fictional.  If  A,  the  nominal  owner,  holds 
property  in  trust  for  B  -|-  C  -j-  D  as  beneficial  owners,  the 
ownership  of  A  as  against  B  -[-  C  +  D  is  a  mere  sham.  As 
against  strangers,  however,  A's  ownership  is  real  enough 
in  the  law :  A  is  not  a  mere  agent  for  B  -|~  ^  +  D  i  A  is  the 
legal  owner. ^ 

In  this  form  of  ownership  and  management  the 
title  and  entire  control  is  placed  in  the  trustees;  the 
beneficiaries  have  a  claim  against  the  trustees  per- 
sonally but  not  against  the  trust  property.  In  this 
respect  the  relation  is  much  like  the  corporation,  for 

I  Carr's  "Collective  Ownership."  p.  3. 


TRUSTS  n 

stockholders  have  an  interest  in  the  corporation  but 
no  direct  interest  in  the  corporate  property.  The 
beneficiary  has  no  remedies,  legal  or  equitable,  directly 
against  a  stranger,  but  must  act  thru  the  trustee. 

3.  Liabilities  of  trustees. — In  the  ordinary  trust, 
the  trust  estate  is  chargeable  with  all  debts  tho  third 
parties  make  their  claim  against  the  trustee  person- 
ally, and  he  reimburses  himself  from  the  estate.  In 
active  trusts  where  the  trustee  has  an  active  duty  to 
carry  on  a  business  with  the  trust  property,  the  agree- 
ment creating  the  trust  ordinarily  sets  forth  the  rights 
and  liabilities  of  the  parties.  These  agreements 
ordinarily  contain  clauses  similar  to  the  following : 

The  Trustees  shall  have  no  power  to  bind  the  shareholders 
personally,  and  the  subscribers  and  their  assigns  and  all 
persons  or  corporations  extending  credit  to,  contracting 
with,  or  having  any  claim  against  the  Trustees  shall  look 
only  to  the  funds  and  property  of  the  trust  for  payment 
under  such  contract  or  claim,  or  for  the  payment  of  any 
debt,  damage,  judgment,  or  decree,  or  for  any  money  that 
may  otherwise  become  due  or  payable  to  them  from  the 
Trustee,  so  that  neither  the  Trustees  nor  the  shareholders, 
present  or  future,  shall  be  personally  liable  therefor. 

In  every  written  order,  contract,  or  obligation  which  the 
Trustees  shall  give  or  enter  into,  it  shall  be  the  duty  of  the 
Trustees  to  stipulate  that  neither  the  Trustees  nor  the  share- 
holders shall  be  held  to  any  personal  liability  under  or  by 
reason  of  such  order,  contract  or  obligation.^ 

The  courts  are  not  all  agreed  on  the  effect  of  such 
a  provision,  but  the  federal  courts  have  held  that  one 

1  Quoted  from  "Trust  Estates  as  Business  Companies,"  by  John  H. 
Sears. 
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who  deals  with  a  trust  estate  and  knows  the  terms  of 
the  trust,  impliedly  assents  to  be  bound  by  them. 
jNloreover,  when  one  deals  with  a  person  acting  in  a 
trust  capacity  he  is  bound  to  inquire  into  the  terms  of 
the  trust. 

4.  Liability  of  beneficiaries. — In  the  so-called  Mas- 
sachusetts trust  or  business  trust,  title  to  property  is 
held  by  trustees,  and  managed  by  them,  for  the  bene- 
fit of  a  large  group  of  beneficiaries.  The  trustees 
really  own  the  property  but  account  to  the  benefi- 
ciaries for  the  profits.  These  beneficiaries  change 
from  time  to  time  thru  the  sale  from  one  person  to 
another  of  the  certificates  of  beneficial  interest.  Are 
the  beneficiaries,  existing  at  any  one  time  liable  per- 
sonally for  the  contracts  of  the  trustees?  In  one  of 
the  earliest  English  cases  describing  this  method  of 
doing  business,  one  of  the  lord  justices  described  the 
situation  as  follows: 

In  my  opinion,  what  must  be  shown  is  that  the  associa- 
tions by  themselves  or  by  their  agents  carr^'  on  a  business. 
Now,  here,  what  can  be  said?  That  the  certificate  holders  do 
it  by  themselves,  can,  I  think,  hardly  be  contended.  All  the 
powers  which  the  subscribers  of  this  money  had  was  to  at- 
tend sometimes  at  meetings.  The  only  business  done  at 
them  was  to  receive  and  consider  a  report  from  the  trustees 
on  the  condition  and  affairs  of  the  trust,  to  appoint  auditors 
to  audit  the  accounts  and  to  elect  new  trustees  to  fill  up 
vacancies.  It  is  impossible,  in  my  opinion,  to  say  that  the 
certificate  holders  are  by  themselves  in  any  way  carrying  on 
any  business  by  leason  of  what  is  done  at  these  meetings. 
Then  clause  20  says,  that  reinvestment  must  be  sanctioned 
at  a  meeting  of  the  certificate  holders  summoned  for  that 
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purpose.  .  .  .  All  that  is  here  given  to  the  certificate 
holders  is  the  power  to  give  such  assent  as  cestuis  que  trust 
usually  give  for  a  change  of  securities  when  they  are  not  in- 
capacitated by  infancy  or  otherwise.  They  meet  as  cestuis 
que  trust  to  give  their  assent,  not  as  members  of  the  partner- 
ship joining  to  carry  on  and  control  the  business  of  the 
partnership  even  if  it  were  a  business.^ 

And  another  lord  justice  in  the  same  case  said 
that  the  certificate'  holders  were  not  liable  for  con- 
tracts made  by  the  trustees. 

5.  Purposes  of  trusts. — Trusts  may  be  created  for 
various  purposes,  such  as  holding  property  in  order 
to  give  the  income  to  one  person  during  life  and  the 
remainder  at  his  death  to  another;  or  to  protect  the 
principal  of  an  estate  against  the  foolish  or  incompe- 
tent actions  of  a  minor  or  a  spendthrift.  But  these 
are  private  matters  and  do  not  come  within  the  scope 
of  this  work  which  is  concerned  with  methods  of  con- 
trolling property  committed  to  business  enterprise. 
Trusts  of  this  kind  are  found  in  the  so-called  mort- 
gages or  deeds  of  trust,  car  trusts,  the  so-called  ^lassa- 
chusetts  trusts  and  voting  trusts. 

6.  Deed  of  trust. — When  a  corporation  covers  all 
its  property  with  a  large  mortgage,  tlie  mortgage  is 
made  out  to  a  tnjst  company  which  acts  as  mortgagee 
for  the  benefit  of  the  equitable  mortgagees,  the  bond- 
holders. This  method  has  the  advantage  of  requir- 
ing but  one  mortgage,  of  permitting  a  transfer  of 
the  bondholders'  interests  without  requiring  a  trans- 

1  Smith  vs.  Anderson,  Sears'  "Trust  Estates  as  Business  Companies," 
p.  59. 
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fer  of  the  mortgage  and  of  permitting  the  company 
to  have  all  its  dealings  with  one  person  instead  of  with 
many,  perhaps  thousands  of  persons.  The  trustee 
is  the  legal  mortgagee  and  has  the  primary  right  to 
see  that  all  the  mortgagor's  covenants  are  observed 
and  to  foreclose  the  mortgage  in  case  of  default. 

7.  Car  trusts. — Railroad  mortgages  cover  all  the 
property  owned  by  the  company  at  the  time  the  mort- 
gage is  executed  and  delivered  in  addition  to  all  prop- 
erty which  may  subsequently  be  acquired.  Suppose 
a  road  wishes  to  acquire  new  rolling  stock.  As  soon 
as  the  company  acquires  title  the  cars  become  subject 
to  the  lien  of  the  previously  existing  general  mort- 
gages under  the  so-called  "after-acquired"  clause.  A 
lien  placed  on  the  rolling  stock  to  acquire  the  money 
necessary  to  pay  the  purchase  price  would  therefore 
be  a  second  lien  only.  JMoney  obtained  in  this  way 
with  the  security  of  a  subordinate  lien  would  demand 
a  relatively  high  rate  of  interest.  Some  way  to  cir- 
cumvent the  after-acquired  clause  must  be  found  if 
the  property  itself  is  to  be  used  as  security  in  raising 
the  money  needed  to  purchase  it  at  a  fair  rate  of  in- 
terest. Consequently  it  is  usual  for  the  car -manu- 
facturing company  to  sell  the  cars,  not  to  the  railroad 
but  to  a  trust  company  which  pays  for  them  out  of 
the  proceeds  of  equipment  trust  certificates.  These 
certificates  are  the  obligation  of  the  railroad,  they  ma- 
ture serially  and  are  given  in  consideration  of  a  lease 
of  the  cars  in  w'hich  the  trustee  is  the  landlord  and 
the  railroad  the  tenant.     When  all  the  certificates  are 
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paid,  the  company  pays  a  nominal  sum  and  gets  title 
to  the  cars.  In  the  meantime  the  legal  title  rests  in 
the  trust  company  and  if  at  any  time  the  railroad  is 
unwilling  or  unahle  to  pay  interest  on  the  certificates 
or  to  pay  the  instalments  of  principal  as  they  fall  due, 
the  trustee  may  declare  the  lease  broken  and  regain 
possession  of  the  cars.  Until  title  finally  vests  in 
the  railroad,  the  cars  usually  bear  a  plate  somewhere 
on  the  gear  stating,  "This  car  is  the  property  of  the 
Trust  Company." 

8.  Massachusetts  trusts. — Until  1912.  the  State  of 
jNlassachusetts  forbade  corporations  to  deal  in  real 
estate.  This  occasioned  the  device  known  as  the  Mas- 
sachusetts trust,  an  organization  of  trustees  who  hold 
title  to  property  for  the  benefit  of  persons  organized 
as  a  voluntary  association,  each  member  of  which  re- 
ceives negotiable  certificates  of  beneficial  interest. 
Many  large  office  buildings  and  hotels  in  Boston  were 
controlled  in  this  way.  The  agreement  setting  up 
the  trust  provides  in  every  case  an  organization  simu- 
lating that  of  the  corporation.  Thus  the  certificates 
are  given  a  par  value,  profits  are  divided  on  the  basis 
of  this  par  value  and  the  trustees  hold  office  for  a 
stated  period,  being  replaced  by  trustees  elected  by 
the  beneficiaries  who  cast  as  many  votes  as  they  liave 
units  of  beneficial  interest.  The  trustees  then  agree 
to  carry  on  the  business  under  a  trade  name,  and  to 
organize  with  a  president,  treasurer,  secretary  and 
other  necessary  officers. 

In  addition  to  the  clause  set  forth  in   Section  3, 
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above,  the  articles  of  agreement  usually  contain  a 
provision  similar  to  the  following: 

It  is  further  expressly  agreed  that  in  case  any  Trustee, 
officer,  or  shareholder  shall  at  any  time  for  any  reason  be 
held  to  or  be  under  any  personal  liability  as  such  Trustee, 
officer  or  shareholder,  not  due  to  his  acts  in  bad  faith,  then 
such  Trustee,  officer,  or  shareholder,  shall  be  held  harmless 
and  indemnified  out  of  the  trust  estate  from  and  of  all  loss, 
cost,  damage,  or  expense  by  reason  of  such  liability :  and, 
if  at  any  time  the  trust  estate  shall  be  insufficient  to  provide 
for  such  indemnity  and  to  satisfy  all  liabilities  of  and  claims 
upon  it,  then  the  trust  estate  shall,  in  preference  and  prioritj^ 
over  any  and  all  other  claims  or  liens  whatsoever,  except 
mortgages,  and  except  as  otherwise  expressly  provided  by 
law,  be  applied  first  to  the  indemnification  of  the  Trustees 
from  any  loss,  cost,  damage  or  expense  in  connection  with 
any  personal  liability  which  they  may  be  under  or  have  in- 
curred except  as  aforesaid:  next,  to  the  indemnification  in 
the  same  manner  of  the  officers,  and  thereafter  to  the  in- 
denlnification  in  like  manner  of  the  shareholders. 

9.  Duration  of  business  trusts. — These  business 
trusts  are  based  not  on  any  statutory  enactments,  but 
on  the  common  law  of  trusts.  In  most  states  title  to 
real  property  cannot  be  held  in  trust  for  a  period 
longer  than  a  given  number  of  years  after  the  death 
of  certain  persons  alive  at  the  time  of  the  creation  of 
the  trust.  For  this  reason  it  is  usual  to  find  the  dura- 
tion of  the  trust  to  be  fixed  for  twenty  years  after 
the  death  of  the  last  survivor  of  twenty  or  thirty  per- 
sons named,  the  selection  usually  being  made  from 
among  the  young  children  of  the  persons  most  largely 
interested  in  the  enterprise. 

10.  Form  of  certificate  of  beneficial  interest  in  a 
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business  trust. — Perhaps  a  better  idea  of  the  true 
nature  of  these  trusts  can  be  obtained  by  studying  the 
following  form  of  trust  certificate: 

MASSACHUSETTS  ELECTRIC  COMPANIES 

No.  Shares. 

Not  subject  to  assessment. 

This  certifies  that    is  the 

holder  of    preferred  shares, 

in  the  Massachusetts  Electric  Companies,  which  he  holds 
subject  to  an  Agreement  and  Declaration  of  Trust,  dated 
June  29,  1899,  and  on  file  with  the  Old  Colony  Trust  Com- 
pany, which  is  hereby  referred  to  and  made  a  part  of  this 
certificate. 

The  shares  in  said  IVIassachusetts  Electric  Companies  are 
divided  into  two  classes,  known  as  preferred  and  common, 
and  the  holders  of  the  preferred  shares  are  entitled  to  receive 
semi-annual  dividends  out  of  the  net  earnings  of  the  Com- 
panies, at  the  rate  of  four  per  centum  per  annum,  and  no 
more,  payable  semi-annually,  on  the  first  days  of  January 
and  July  in  each  year,  which  shall  be  paid  or  set  apart  be- 
fore any  dividends  shall  be  paid  or  set  apart  on  the  common 
shares. 

The  dividends  on  the  preferred  shares  are  cumulative, 
and  if,  in  any  period  of  six  months,  semi-annual  dividends 
at  the  rate  of  four  per  centum  per  annum  are  not  paid  on 
said  preferred  shares,  the  accrued  and  unpaid  dividends  are 
a  charge  on  the  net  earnings  of  the  Companies,  payable  sub- 
sequently before  any  dividends  are  paid  upon  the  common 
shares. 

In  the  event  of  liquidation,  the  proceeds  of  liquidation  will 
he  first  applied  to  the  payment  to  the  holders  of  preferred 
shares  of  the  sum  of  one  hundred  dollars  (,$100)  per  share 
and  any  accrued  and  unpaid  dividends  thereon  ;  and  the  bal- 
ance remaining  thereafter  will  be  divided  among  the  holders 
of  common  shares  in  proportion  to  their  holdings. 
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The  holders  of  preferred  and  common  shares  are  entitled 
to  equal  voting  powers. 

This  certificate  will  not  be  valid  until  countersigned  by  the 
Old  Colony  Trust  Company,  Transfer  Agent,  and  the  Ameri- 
can Trust  Company,  Agent  to  Register  Transfers ;  and  no 
transfer  hereof  will  be  of  any  effect  as  regards  the  Massa- 
chusetts Electric  Companies  until  this  certificate  has  been 
surrendered  and  the  transfer  recorded  upon  their  books. 

In  witness  whereof,  the  Trustees  under  said  Declara- 
tion of  Trust,  herein  designated  as  the  Massachusetts  Elec- 
tric Companies  have  caused  their  common  seal  to  be  hereto 
affixed,  and  this  certificate  to  be  executed  in  their  name  and 
behalf,  by  th.eir  Treasurer,  thereto  duly  authorized. 

]Massachusetts  Electric  Companies. 
By Treasurer. 

Countersigned : 

Old  Colony  Trust  Company,  Transfer  Agent. 

By Assistant  Secretary. 

By Transfer  Clerk. 

Countersigned : 

American  Trust  Company,  Agent  to  Register  Transfers. 

By Assistant  Secretary. 

(Form  of  Transfer) 
For  value  received,  I  hereby  sell,  assign,  transfer  and  de- 
liver  to    of  the   within   named 

shares  of  the  Massachusetts  Electric  Con'.panies ;  and  I 
hereby  request  that  said  transfer  be  recorded  on  the  books  of 
the  Companies. 

Witness  my  hand,  this day  of , 

19... 

,  Witness.^ 

11.  Kinds  of  business  trusts. — When  the  Corpora- 
tion Income  Tax  Law  of  1909  was  passed,  the  Su- 

1  Quoted  from  "Trust  Estates  as  Business  Companies,"  by  John  H. 
Sears. 
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preme  Court  held  that  the  act  did  not  apply  to  these 
business  trusts.  Immediately,  this  form  of  organiza- 
tion became  popular.  It  seemed  to  give  all  the  bene- 
fits of  the  corporation  without  its  disadvantages.  But 
even  before  this  the  trust  had  served  as  a  method  of 
organization  for  many  different  kinds  of  enterprises. 
Indeed,  as  ]Mr.  John  H.  Sears  points  out,^  Alexander 
Hamilton's  "JMerchants'  Bank,"  founded  in  1803  was 
in  effect  a  business'  trust.  It  was  not  a  corporation, 
nor  a  joint  stock  company,  and  tho  called  a  limited 
partnership,  was  in  legal  effect  a  trust.  In  recent 
times  these  trusts  have  been  used  largely  as  security 
holding  companies,  especially  where  the  securities  held 
have  been  those  of  public  utility  companies.  Some 
other  notable  examples  are  the  JNIackaj^  Companies 
and  the  Great  Northern  Ore  Trust,  the  certificates  of 
both  of  which  are  listed  on  the  New  York  Stock  Ex- 
change. 

In  England  trusts  of  this  kind  are  frequently  used, 
their  genesis  being  well  described  in  Cushing's  "Vot- 
ing Trusts,"  as  follows: 

In  the  past,  as  now,  large  blocks  of  American  stocks  were 
so  held  abroad  that  the  voting  power  was  separated  from 
what  some  would  probably  c-all  the  legal  ownership.  Thus, 
of  large  American  issues  earlier  held  in  England,  it  was  at 
one  time  estimated  that  probably  less  than  five  per  cent  were 
registered  in  the  names  of  the  actual  owners.  As  some  of 
these  stocks  did  not  then  pay  dividends,  it  simply  amounted 
at  that  time  to  an  abandonment  of  the  right  to  vote,  the 
successive  purchasers  not  troubling  to  have  the  stock  prop- 

1  "Trust   Estates   as   Business   Companies,"  p.   340. 
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eriy  transferred  on  the  books  of  the  companies.  Later,  as 
some  of  these  stocks  began  to  pay  dividends,  the  obvious  de- 
sirability of  sending  the  certificates  to  this  country  for  regis- 
tration occasioned  much  inconvenience.  In  addition  to  this 
circumstance,  it  had  even  then  been  customary  to  send  such 
American  stocks  abroad  principally  in  ten  share  certificates, 
which,  once  endorsed  in  blank,  were  transferred  repeatedly 
by  delivery ;  but  this  practice  was  abandoned  in  England  as 
the  result  of  a  holding  that  such  certificates  were  not  nego- 
tiable instruments. 

These  two  factors  seem  to  have  led  to  the  adoption  by  the 
English  of  the  practice,  already  known  in  Holland,  by  which 
large  blocks  of  stock  were  registered  in  the  name  of  some 
"administration,"  association  or  trust,  which  in  turn  issued 
its  certificates  (either  of  its  own  stock  or  of  beneficial  inter- 
est in  the  particular  securities  held  by  it)  in  smaller  de- 
nominations and  these  latter  served  the  purpose  of  local 
trading.  The  individuals  whose  money  was  invested  in  these 
American  securities  had  no  power  of  voting  on  the  stock  it- 
self, and  often  had  not  even  the  power  of  stockholders  in  a 
"holding"  company.^ 

12.  Voting  trusts. — Voting  trusts  are  devices  for 
placing  the  voting  power  attaching  to  corporate  stock 
in  the  hands  of  a  group  of  individuals  usually  in  order 
to  permit  such  individuals  to  continue  in  office  the 
directors  and  officers  who  will  be  best  able  to  carry 
the  corporation  thru  some  difficult  period  of  its  ex- 
istence. The  stockholders  turn  the  legal  title  to  their 
stock  over  to  the  trustees  who  issue  in  exchange  ne- 
gotiable certificates  of  beneficial  interest.  If  the 
stockholders  of  several  competing  corporations  select 
the  same  trustees,  thus  insuring  elimination  of  com- 
petition and  the  formation  of  a  monopoly,  the  agree- 

iPp.  114-116. 
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ment  will  be  against  public  policy  and  will  be  void. 
But  in  most  states,  if  the  trust  is  not  to  be  for  an  un- 
limited period,  if  it  is  intended  to  carry  out  a  legal 
purpose  and  if  all  the  stockholders  may  join,  thus  pre- 
venting the  formation  of  an  exclusive  majority,  the 
courts  do  not  hold  these  agreements  void.  In  Xew 
York  they  are  expressly  permitted  by  statute. 

Voting  trust  agreements  have  been  used  in  rail- 
roads, industrial  and  banking  enterprises.  Fre- 
([uently  they  are  used  as  part  of  a  reorganization  plan. 
The  stockholders  surrender  their  stock  to  trustees 
who  really  represent  the  bondholders  and  insure  a 
capable  and  stable  management.  The  trust  agree- 
ment, when  created  for  such  a  purpose,  is  likely  to 
be  continued  till  the  new  securities  of  the  reorganized 
company  have  been  placed  on  a  fairly  stable  income 
])asis. 

Thus,  it  has  been  provided  that  the  voting  trust  should,  at 
the  latest,  be  terminated  wliencver  (often  after  a  five-year 
period  or  other  term)  the  general  mortgage  bonds  had  re- 
ceived four  per  cent  for  two  years  (Central  New  Enghind)  ; 
when  the  first  preferred  stock  had  received  four  per  cent 
for  three  years  (Colorado  and  Southern),  or  for  two  years 
(St.  Louis  and  San  Francisco);  wlien  the  preferred  stock 
had  received  four  per  cent  for  two  years  (Mexican  National) 
or  five  per  cent  for  three  years  (Northwestern  Elevated)  : 
or,  for  an  extreme  case,  when  both  classes  of  stock  had  re- 
ceived five  per  cent  for  five  consecutive  years  (Omaha 
Water  ).i 

13.  Trusts  tcithin  trusts. — Often  the  purpose  of  a 
voting  trust  seems  to  be  to  continue  in  the  adminis- 

1  Ciishinp's   "Votinp  Trn^fs,"   p.    17. 
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tration  of  the  company  certain  well  informed  per- 
sons whose  advice  might  be  lost  thru  some  change  in 
the  ownership  of  a  large  block  of  stock.  This  was 
true  in  the  case  of  the  International  Harvester  Com- 
pany's voting  trust  agreement.^  In  other  cases  the 
trust  is  used  to  avoid  some  provisions  of  local  law. 
Thus  by  the  agreement  of  August  19,  1896,  prac- 
tically all  of  the  stock  of  the  Oregon  Railroad  and 
Navigation  Companies  was  deposited  with  the  Cen- 
tral Trust  Company  of  Xew  York  and  provision  was 
made  that  the  certificates  of  beneficial  interest  issued 
by  that  trust  company  might  be  deposited  with  the 
Old  Colony  Trust  Company  of  Boston  or  the 
Deutsche  Treuhand-Gesellschaft  of  Berlin  in  ex- 
change for  certificates  of  beneficial  interest  issued  by 
those  institutions. 

14.  Voting  trusts  and  the  railroads. — Cushing  ^  has 
shown  that  voting  trusts  have  been  used  in  almost  all 
the  large  American  railroads  at  some  time  in  aid  of 
some  piece  of  financing.  The  following  account  of 
the  use  of  the  voting  trust  under  the  direction  of  a 
Federal  Court,  illustrates  another  application  of  this 
device : 

In  accordance  with  the  decree,  of  October  IT,  1914,  of 
the  United  States  District  Court  for  the  Southern  District 
of  New  York,  dissohing  the  New  Haven  system,  three  sets 
of  voting  trustees  were  created,  each  consisting  of  nve  mem- 
bers, who  also  were  made  "officers  of  this  court  for  the  pur- 

1  For  complete  form  of  agreement,  see  Report  of  Bureau  of  Corpora- 
tions on  the  International  Harvester  Company. 

2  "A'oting  Trusts,"  Chapter  I. 


TRUSTS  89 

pose  of  carrying  this  decree  into  effect."  To  ex-Judge 
Walter  C.  Noyes  and  associates  was  transferred  the  entire 
capital  stock  of  the  Connecticut  Compan^^,  then  owned  by 
the  New  England  Navigation  Company;  to  Rathbone  Gard- 
ner and  associates  were  transferred  the  entire  capital  stock 
of  the  Rhode  Island  Compan}',  owned  by  the  New  Haven 
itself,  and  certain  shares  and  bonds,  owned  by  the  New  Eng- 
land Navigation  Company,  of  the  Providence  and  Daniclson 
Railway  Company  and  of  the  Sea  View  Railroad  Company' ; 
and  ex-Judge  jNIarcus  P.  Knowlton  and  associates  took  title 
both  to  certain  shares,  then  owned  by  the  New  Haven,  of 
•sixteen  companies  leased  to  the  Boston  and  jNIaine  Railroad 
Company,  and  also  to  the  entire  common  stock  and  all  but 
about  28,000  shares  of  the  preferred  stock  of  the  Boston 
Railroad  Holding  Company,  which  in  turn  owned  the  con- 
trolling stock  interest  in  the  Boston  and  Maine  Railroad 
Company.  The  trustees  in  each  instance  have  all  the  rights 
of  owners,  for  varying  terms  which  may  extend  over  a  period 
of  about  five  years,  subject  only  to  certain  directions  as  to 
tiie  ultimate  sale  of  the  securities  held  by  them,  and  subject 
also  to  detailed  provisions  of  the  decree  and  further  orders 
of  the  court.  They  arc  furthermore  authorized  to  issue, 
with  respect  to  the  propert>-  held  by  them,  negotiable  certifi- 
cates of  beneficial  interest  therein.  In  no  other  instance  has 
there  been  an  establishment,  in  a  single  transaction,  of  voting 
trusts  of  such  significance. 

REVIEW 

If  a  trust  agreement  provides  for  the  gift  of  20  shares  of 
stock  from  a  father  to  his  son;  the  stock  to  be  held  in  trust 
by  a  lawyer  for  the  son  until  he  becomes  of  age,  after  which  time 
the  property  is  to  go  to  liini  absolutely;  who  would  have  the  right 
to  vote  the  above  mentioned  stock? 

Wliat  are  the  purposes  of  car  trusts?  Can  you  think  of  any 
other  way  of  accomjilishing  the   same  purposes? 

Wliat  are  tlie  purposes  of  voting  trusts  ? 

What  would  be  necessary  for  a  partnership  to  do  to  change 
itself  into  a  Massachusetts  or  business  trust  in  order  to  raise 
more  capital? 


CHAPTER  VII 

JOINT  STOCK  COMPANIES 

1.  Nature  of  joint  stock  companies. — What  is  the 
difference  between  a  joint  stock  company,  a  Massa- 
chusetts or  business  trust,  described  in  the  previous 
chapter,  a  partnership  and  a  corporation?  The  dif- 
ference, as  has  been  stated  by  a  modern  cyclopedia 
of  law,  "has  become  obscure,  elusive  and  difficult  to 
describe."  ^  It  will  be  worth  while  to  make  these  dif- 
ferences as  clear  as  possible. 

2.  Difference  between  joint  stock  company  and 
business  trust. — The  joint  stock  company  is  a  collec- 
tion of  individuals  doing  business  thru  a  chosen  board 
of  directors;  a  business  trust  is  a  board  of  trustees 
doing  business  for  the  benefit  of  a  number  of  persons 
known  in  law  as  cestuis.  On  this  important  differ- 
ence of  o^vnership  rests  the  other  differences  between 
the  two  forms  of  organization.  The  joint  stock  mem- 
bers are  liable  as  partners;  the  trust  beneficiaries  are 
not.  The  joint  stock  members  own  the  property; 
the  holders  of  trust  certificates  merely  have  undivided, 
equitable  interests  in  it. 

3.  Difference  hetween  joint  stock  companies  and 
partnersliips   and  corporations. — The   business   man 

23  Cyclopedia  of  Law  and  Procedure,  468. 

90 


JOINT  STOCK  COMPANIES  91 

will  get  a  good  idea  of  the  joint  stock  company  by 
thinking  of  it  as  a  combination  of  the  partnership  and 
the  corporation.  In  the  legal  sense,  perhaps,  it  most 
resembles  the  partnership,  for  it  is  formed  under  a 
contract  agreement.  No  special  sanction  for  it  is  re- 
quired from  the  state,  and  therefore  no  license  tax  is 
paid.  The  members  are  severally  and  jointfy  liable 
for  all  the  company's  debts.  There  may  be  a  thou- 
sand members  and  all  but  one  may  be  insolvent.  The 
solvent  one  will  have  to  answer  for  the  debts  of  the 
concern,  if  the  creditors  cannot  satisfy  them  out  of  the 
company's  joint  property. 

But,  from  the  business  man's  point  of  view,  from  the 
standpoint  of  control  and  management,  the  joint  stock 
company  is  similar  to  the  corporation.  And  this 
similarity  makes  the  joint  stock  company  preferable 
to  the  partnership  where  many  people  are  to  associate 
themselves  in  the  undertaking.  The  associates  or 
members  do  not  directly  control  the  company;  they 
are  not  general  agents.  Instead,  they  choose  a  board 
of  directors,  who,  while  acting  together  as  a  board, 
and  within  the  rules  stated  in  the  by-laws,  are  the 
authorized  agents  and  managers  of  the  company. 
Then,  as  a  necessary  consequence,  the  membership 
may  change  from  time  to  time,  either  thru  death  or 
thru  the  transfer  of  a  membership  interest,  without 
causing  the  dissolution  of  the  company.  In  respect 
to  the  management,  therefore,  the  joint  stock  com- 
pany resembles  the  corpoiation. 

4.  History  of  joint  storJi  corporations. — Joint  stock 
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companies  began  in  England  as  separate  ventures 
managed  by  a  single  board  of  directors.  Frequently, 
before  one  venture  or  voyage  was  ended,  the  same 
directors  would  start  another,  and  while  frequently 
many  of  the  same  participants  in  the  two  or  more  ven- 
tures were  identical,  this  was  not  the  invariable  rule. 
Moreover,  the  funds  of  each  venture  were  supposed 
to  be  separately  administered.  Gradually,  the  ven- 
tures became  more  and  more  consolidated,  and  at 
about  the  time  of  the  incorporation  of  the  old  East 
Indda  Company  (1600),  joint  stock  companies  with 
a  continuous  business  became  well  known.  It  is  in- 
teresting to  note  that  such  ventures  were  called  joint 
stocks ;  that  they  were  administered  by  the  companies 
as  indicated  above,  for  the  several  groups  of  partici- 
pants ;  and  that  the  difficulties  in  the  way  of  devising 
and  operating  an  adequate  system  of  accounts  for 
the  several  joint  stocks,  controlled  by  a  single  admin- 
istration, finally  brought  about  the  abandonment  of 
separate  accounts  and  the  consolidation  of  the  joint 
stocks  into  one  continuous  business. 

Shortly  after  the  Restoration  in  England  (1660), 
money  became  very  plentiful  and  joint  stock  compan- 
ies grew  rapidly  in  number.  The  leading  company 
was  the  South  Sea  Company.  This  company,  which 
had  authority  directly  granted,  began  to  question  be- 
fore the  courts  the  rights  of  other  companies  that 
sprang  up  and  did  business  without  sovereign  grants. 
This  action  "unexpectedly  forced  marginal  holders  of 
the  unincorporated  companies'   stocks  to  part  with 


JOINT  STOCK  COMPANIES  93 

their  securities  in  the  South  Sea  Company.  Thus  the 
'South  Sea  Bubble'  finally  burst  and  a  disastrous  panic 
ensued."  ^  In  the  same  year,  1720,  the  Bubble  Act 
was  passed,  prohibiting  the  operation  of  unchartered 
joint  stock  associations.  This  act  was  extended  to 
the  American  colonies  in  1741.  It  was  repealed  in 
England  in  1825.  It  has  been  held  that  this  act  never 
became  a  part  of  American  common  law,  and  that 
joint  stock  companies  as  such,  have  never  been  illegal 
here," 

5.  Joint  stock  companies  in  modern  times. — Un- 
doubtedly less  than  one  per  cent  of  the  business  con- 
cerns in  America  today  are  conducted  on  the  joint 
stock  company  principle.  The  best  examples  are  the 
large  express  companies,  which  probably  owe  their 
existence  in  this  form  to  the  fact  that  they  were  or- 
ganized shortly  after  the  State  of  New  York,  in  1854, 
had  passed  a  law  providing  for  a  method  of  forma- 
tion and  management  of  joint  stock  companies.^ 

In  Canada,  comj^anies  are  generally  formed  by  the 
issue  of  letters  patent.  .Joint  stock  companies  formed 
by  registration  instead  of  by. letters  patent  are  the 
rule,  however,  in  certain  provinces;  for  example,  in 
British  Columbia,  Alberta,  Saskatchewan  and  Nova 

1  Kuhn's  "A  Comparative  Study-  of  the  Law  of  Corporations,"  p.  55. 

2  Phillips  vs.  Blatchford,  137  Mass.  510. 

3  It  is  to  be  noted  that  even  some  of  these  express  companies,  so 
generally  known  as  joint  stock  companies,  are  in  effect  business  trusts, 
since  their  articles  of  association  (e.g.,  Art.  IV  of  Articles  of  As.socia- 
tion  of  the  United  States  Express  Company)  provide,  "the  property, 
bu.siness  and  good  will  of  the  joint  stock  company  hereby  constituted 
shall  be  vested  in,  controlled  and  managed  by  a  board  of  five  directors." 
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Scotia,  in  cases  where  the  applicants  seek  joint  stock 
privileges  under  provincial  rather  than  under  do- 
minion authority.  In  Quebec,  also,  there  is  a  pro- 
vision made  in  the  statutes  for  the  formation  of  joint 
stock  companies  by  a  species  of  registration,  a  method 
seldom  employed.  The  ordinary  method  of  incor- 
poration by  letters  patent,  while  more  expensive,  is 
better  understood  and  more  favored.  In  Quebec  any 
seven  or  more  persons  may  associate  themselves  to- 
gether for  the  purpose  of  carrying  on  any  labor,  trade 
or  business,  except  for  the  working  of  mines,  minerals 
or  quarries,  and  the  business  of  banking  or  insurance, 
thus  forming  a  so-called  joint  stock  company  the 
business  of  which  is  carried  on  by  directors  or  other 
mandators. 

In  British  Columbia,  Alberta,  Saskatchewan  and 
Xova  Scotia,  the  applicants  sign  a  memorandum  of 
association  which  is  forwarded  with  the  necessary  affi- 
davits and  the  usual  fee  to  the  registrar  of  joint  stock 
companies;  they  thus  become  an  incorporated  com- 
pany either  with  or  without  limited  liability,  accord- 
ing to  the  articles  of  association. 

6.  Management  of  joint  stock  companies. — These 
companies,  it  has  been  pointed  out,  are  much  like  cor- 
porations so  far  as  management  is  concerned.  Mem- 
bership is  usually  evidenced  by  a  certificate  of  shares, 
each  share  representing  a  unit  of  interest  in  the  busi- 
ness and  its  profits.  The  by-laws  prescribe  the  rights 
of  the  certificate  holders.  Under  such  by-laws,  mem- 
bers are  ordinarily  given  the  right  to  elect  directors 
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and  to  receive  such  dividends  as  are  determined  upon 
by  the  directors.  Officers,  whose  powers  are  pre- 
scribed in  the  by-laws,  are  usually  elected  bj^  the  di- 
rectors. It  will  be  seen,  therefore,  that  the  manage- 
ments of  the  joint  stock  company  and  of  the  corpora- 
tion are  quite  similar.  In  fact,  the  by-laws  of  a 
corporation  may  be  used  as  a  model  for  a  set  of  by- 
laws for  the  joint  stock  company. 

7.  Control  of  joint  stock  companies — an  illustra- 
tion.— An  interesting  case  in  connection  with  the 
control  of  joint  stock  companies  arose  over  the  man- 
agement of  the  United  States  Express  Company  by 
the  late  Thomas  C.  Piatt.  The  company  was  organ- 
ized in  18.34.  In  1862  there  was  an  election  of  direc- 
tors. It  ap2)ears  that  no  other  election  has  ever  been 
held.  When  a  vacancy  occurred  it  was  filled  by  the 
remaining  directors.  In  1913  an  action  was  brought 
to  compel  the  calling  of  a  meeting  for  the  election  of 
directors.  It  was  held  that  the  provision  of  the 
articles  whereby  a  meeting  could  be  demanded  only  by 
holders  of  two-thirds  of  the  stock  was  valid. 

That  the  shareholders  may  devolve  the  sole  management 

of  the  affairs  of  tlie  association  upon  the  board  of  directors  is 

provided  by  the  Joint-Stock  Association  Law  (Consol.  Laws, 

c.  29,  H  3)  ;  but  wc  find  no  provision  of  law  prescribing  the 

manner  in  which  the  directors  shall  be  chosen,  nor  limiting 

the  right  of  a  voluntary  association  to  itself  prescribe  the 

method  of  choosing  directors,  nor  fixing  a  definite  term  of 

office;  neither  are  we  referred  to  any  authority  to  the  effect 

that  it  was  unlawful   for  the  associates  to  provide  in  the 

articles  of  association  that,  in  the  event  of  a  vacancy  occur- 
in— 8 
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ring  in  the  board  of  directors,  the  same  should  be  filled  by 
the  remaining  directors.  It  would  seem  that  one  shareholder 
would  have  the  right,  by  proxy  or  otherwise,  to  empower 
another  shareholder,  altho  he  might  be  a  director,  to  cast 
the  vote  of  the  former  at  an  election  to  fill  a  vacancy  in 
the  board  of  directors.  The  provision  in  question  was  ap- 
parently adopted  in  order  to  secure  stability  in  the  manage- 
ment of  the  affairs  of  the  association,  harmonious  action 
upon  the  part  of  its  board  of  directors,  and  to  avoid  the 
necessity  of  an  election  by  the  shareholders  whenever  a  va- 
cancy might  occur  in  the  board  of  directors.  In  order  fur- 
ther to  assure  stability  in  management,  a  mere  majority  of 
shares  was  deprived  of  the  right  of  choosing  directors,  which 
might  result  in  frequent  changes  in  the  policy  of  the  adminis- 
tration ;  but  in  order  to  correct  abuses  which  might  arise  in 
the  management  of  the  affairs  of  the  association,  or  dissatis- 
faction with  the  action  of  the  board  in  filling  vacancies,  the 
power  of  displacing  directors  was  vested  in  the  owners  and 
holders  of  two-thirds  of  the  shares  thru  a  meeting  of  share- 
holders which  should  be  called  at  their  request.^ 

8.  Advantages  and  disadvantages  of  joint  stock 
companies. — Joint  stock  companies  enjoy  certain  ad- 
vantages over  the  partnership,  which  enable  them  to 
acquire  larger  sums  of  capital  than  the  partnership  can 
accumulate.  In  the  first  place,  a  great  number  of 
people  can  become  interested  in  the  enterprise  as  co- 
owners,  without  stumbling  over  each  other  as  they 
would  in  a  partnership.  The  joint  stock  company, 
it  has  been  noted,  is  organized  with  a  board  of  direc- 
tors, which  has  the  sole  right  to  control  the  business. 
The  board  may  be  small  and  wieldy,  no  matter  how 
large  the  number  of  shareholders.     Moreover,   be- 

1  Spraker  vs.  Piatt,  143  N.  Y.,  Supp.  440,  p.  447. 
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cause  the  joint  stock  company  does  not  terminate  its 
existence  whenever  there  is  a  change  in  its  member- 
ship, either  thru  the  withdrawal  or  death  of  a  con- 
stituent, it  can  borrow  a  great  deal  more  capital  than 
the  partnership  is  able  to  secure,  since  it  can  issue  long 
term  bonds.  As  compared  with  the  corporation,  the 
joint  stock  company,  perhaps,  is  somewhat  freer,  in 
that  it  may  be  formed  by  a  contract  instead  of  by  the 
filing  of  a  certificate.  ^Moreover,  it  does  not  have  to 
pa}^  an  organization  tax,  or  an  annual  tax,  to  maintain 
its  existence  as  a  joint  stock  company. 

However,  these  advantages  of  the  joint  stock  com- 
pany over  the  corporation  are  outweighed  by  the  fact 
that  members  of  the  joint  stock  company  have  an  un- 
limited liability.  The  fact  is,  that  in  every  way,  ex- 
cept in  the  matter  of  formation,  the  payment  of  taxes 
and  the  liability  of  members  for  the  debts  of  the 
concern,  the  two  methods  of  organization  are  alike. 
Whatever  would  induce  a  group  of  business  men  to 
form  a  joint  stock  company  would  generally  induce 
them  to  form  a  corporation ;  the  decision  would  prob- 
ably hang  on  the  fact  that  in  the  corporation  the 
members'  liability  is  limited.  In  the  case  of  express 
companies,  which  are  the  only  large  stock  companies 
now  doing  business,  this  form  of  organization  was 
probably  chosen  because  the  laws  of  New  York  at 
that  time,  suggested  it.  Their  continuance  as  joint 
stock  companies  has  been  due  chiefly  to  inertia. 
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REVIEW 

Can  the  members  of  a  joint  stock  company,  by  some  clause  or 
clauses  in  the  articles  of  agreement,  escape  personal  liability  for 
the  company's  debts?  If  so,  to  what  extent  can  they  escape 
personal  liability? 

What  is  necessary  to  turn  a  partnership  into  a  joint  stock 
company  ? 

Why  are  joint  stock  companies,  as  a  rule,  not  used  by  busi- 
ness men  today? 

If  A  held  a  share  of  stock  in  a  joint  stock  company  in  trust 
for  B,  and  the  company  became  insolvent,  who  would  be  liable 
for  the  debts,  A  or  B? 


CHAPTER  VIII 

VOLUNTARY  ASSOCIATIONS 

1.  Definition. — A  voluntary  association  has  been 
defined  as  "a  body  of  persons  acting  together,  with- 
out a  charter,  but  upon  the  methods  and  forms  used  by 
incorporated  bodies,  for  the  prosecution  of  some  com- 
mon enterprise."  ^  Some  other  terms  used  to  desig- 
nate these  associations  are  society,  lodge,  fraternity, 
union,  chib,  guild  and  league.  The  chief  distinctions 
between  voluntary  associations  and  other  forms  of  co- 
operative organizations  may  be  pointed  out  here,  al- 
thoone  can  appreciate  the  less  important  differences 
only  after  studying  the  methods  of  organization  and 
management  of  the  various  types. 

These  associations  are  distinguished  from  partner- 
ships, in  that  not  every  member  is  a  general  agent,  and 
the  death  of  a  member  does  not  dissolve  the  associa- 
tion. An  association  diff'ers  from  a  corporation  in 
that  it  has  no  charter  from  the  state;  moreover,  it 
is  not  an  "artificial"  person  like  the  corporation,  and 
cannot  liold  property  in  its  own  name.  Finally,  it 
differs  from  a  joint  stock  company  chiefly  in  the  fact 
that  membership  is  not  transferable. 

'  t  Cyclopcfli.T  of  T,;iw  and  PrDrrdiirc.  301. 
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2.  Importance  of  associations. — One  usually  thinks 
of  these  societies  or  associations  as  including  groups 
formed  for  social  purposes  only,  such  as  a  girls' 
friendly  society,  a  Freemason  lodge,  a  Greek-letter 
society,  or  a  club.  But  many  institutions  that  are 
really  associations  play  an  important  part  in  present- 
day  business  life.  Chief  among  them  are  the  stock 
and  produce  exchanges  and  the  press  associations.^ 
Every  student  of  history  knows  the  important  place 
the  guilds  have  held  in  the  economic  development  of 
modern  Europe.  The  co-operative  society,  described 
later,  and  the  association  of  the  beneficiaries  under  a 
business  trust  have  all  the  legal  attributes  of  volun- 
tary associations. 

3.  Constitution  and  hy-Jaws. — An  association  may 
adojDt  a  constitution  and  by-laws.  These  will  be  bind- 
ing on  all  members.  They  constitute  the  contract  that 
binds  the  associates  together.  Ordinarily,  if  there  is 
any  conflict  between  these  two  sets  of  rules,  the  con- 
stitution will  govern. 

4.  Admission. — ]Membership  in  these  associations 
is  not  transferable.  Moreover,  the  courts  will  not 
compel  the  admission  of  ineligible  applicants.  Some- 
times a  condition  of  membership  is  the  acquisition  of 
an  unforfeited  certificate  of  membership  from  a  re- 
tiring member  or  from  the  estate  of  a  deceased  mem- 
ber. Thus  "seats"  on  the  exchanges  are  bought  and 
sold.     If  the  purchaser  of  such  a  seat  cannot  comply 

1  For  an  account  of  the  work  of  the  business  association  to  promote 
the  welfare  of  a  given  industry,  see  Chapter  XV  of  this  Text. 
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with  the  other  requirements  of  membership,  one  of 
which  is  to  obtain  the  approval  of  the  board  of  gov- 
ernors, his  only  remedy  is  to  resell  the  seat. 

5.  Termination  of  membership. — Since  members  of 
associations  are  liable  as  partners,  and  since  their 
rights  are  valuable,^  it  is  important  to  understand  the 
principles  upon  which  the  relation  may  be  termi- 
nated. Ordinarily  the  constitution  or  the  by-laws  will 
govern.  Sometimes  special  acts  are  mentioned  as 
just  causes  for  expulsion,  and  frequently  power  is 
given  the  directors  to  expel  for  "misconduct."  Gen- 
erally the  courts  will  refrain  from  reviewing  the  de- 
cisions of  a  board,  but  if  a  case  entirely  lacks  any  evi- 
dence that  would  justify  the  directors  in  coming  to  a 
decision,  the  courts  will  protect  the  accused  member. 
It  is  always  wise  for  associations  to  give  their  members 
due  notice  of  any  charges  against  them,  in  order  to 
afford  them  an  opportunity  to  defend  themselves,  as 
well  as  for  the  sake  of  conducting  all  proceedings  in  a 
businesslike  way. 

Sometimes  the  constitution  and  by-laws  provide  a 
definite  method  of  withdrawal.  In  such  a  case,  unless 
a  member  who  desires  to  withdraw  adopts  this  method, 
he  may  be  held  liable  for  all  the  obligations  of  mem- 
bership. 

6.  Rights  and  liabilities  of  associations. — These 
associations  have  the  right  to  adopt  a  title  and  to  re- 
strain others  from  using  that  title  without  authoriza- 

1  Seats  on  tlie  New  Vork  Stock  Exchange  have  sold  at  well  above 
$75,000. 
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tion.  They  also  have  the  privilege  of  adopting  con- 
stitutions and  by-laws  that  are  not  contrary  to  public 
policy. 

An  association  has  no  right  to  take  and  hold  realty 
in  the  association  name,  and  therefore  it  has  no  power 
to  receive  real  property,  either  by  gift  or  by  bequest. 
This  rule  undoubtedly  constitutes  one  of  the  great  dis- 
advantages of  voluntary  associations,  and  because  of 
it  manj^  clubs  and  societies  incorporate  under  the  non- 
stock, or  membership,  corporation  laws  of  the  vari- 
ous states.^  Corporations  of  this  kind,  formed  ac- 
cording to  statute  regulations,  are  generall}^  to  all 
intents  and  purposes,  the  same  as  voluntary  associa- 
tions, except  that  they  have  a  separate  and  distinct 
right  to  hold  property,  and  at  least  a  part  of  their 
constitution  and  by-laws  is  contained  in  the  public  stat- 
[  utes.  These  public  statutes,  of  course,  take  preced- 
j  ence  over  the  provisions  of  the  constitution  and  by- 
I  laws  adopted  by  the  society  itself. 

Voluntary  associations  maj^  hold  personal  property, 
but  the  title  rests  in  the  individual  members.  It  has 
been  repeatedly  held,  in  the  absence  of  a  statute  to  the 
contrary,  that  an  association  is  disqualified  from  re- 
ceiving a  legacy  bequeathed  to  it  in  its  organization 
name. 

Associations  are  liable  for  all  obligations  contracted 
by  duly  authorized  agents,  whether  those  agents  have 

1  Very  frequently  this  disadvantage  of  voluntary  associations  is  over- 
come by  the  appointnicnt  of  a  trustee,  or  of  trustees,  who  may  take 
and  hold  property  for  the  benefit  of  the  association. 
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been  appointed  by  express  authority,  or  merely  by  im- 
plication. 

7.  Meeting  of  associations. — The  constitution  and 
by-laws  usually  prescribe  the  method  of  holding  and 
conducting  meetings,  but  in  the  absence  of  any  provi- 
sion the  ordinarj"  rules  of  parliamentary  law  govern. 

8.  Powers  and  liabilities  of  officers. — The  officers 
have  only  those  powers  which  are  conferred  on  them 
by  the  constitution'  and  by-laws,  or  to  which  they  are 
entitled  as  a  result  of  established  custom.  The  law  of 
principal  and  agent  governs  and  for  the  purpose  of 
binding  an  association,  its  officers  will  be  considered 
agents  if  they  can  be  proved  to  be  such  under  the  rules 
of  agency.  As  a  general  rule,  officers  are  personally 
responsible  for  contracts  which  they  make  with  a  third 
party  in  behalf  of  the  association,  unless  the  agreement 
itself  clearly  indicates  a  different  arrangement.  This 
rule  follows  from  the  fact  that  the  association  has  no 
legal  existence. 

9.  Rights  and  liabilities  of  members. — In  the  ab- 
sence of  a  rule  to  the  contrary,  a  majority  of  members 
may  bind  the  body  to  any  contract  that  is  in  keep- 
ing with  the  purpose  of  the  association.  Each  mem- 
ber of  an  association  is  liable  for  the  debts  that  it  in- 
curs during  his  periods  of  membership,  provided  the 
debt  has  been  contracted  for  the  purpose  of  carrying 
ont  the  objects  of  the  association.  Under  this  rule  a 
member  is  liable  for  such  debts  even  if  action  is  not 
brought  to  recover  the  amount  of  the  debt  till  after  tlie 
member  has  witlidrawn. 
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According  to  the  statutes  of  some  states,  an  action 
may  be  brought  against  one  or  more  members  of  an 
association  as  representatives  of  the  organization,  but 
these  statutes  ordinarily  do  not  affect  the  right  of  the 
creditor  to  include  all  members  whom  he  cares  to  hold 
personally  liable. 

10.  Dissolution  of  associations. — The  causes  of 
the  termination  of  an  association  are  generally  the 
same  as  those  that  affect  a  partnership,  except  that 
the  death  or  the  withdrawal  of  a  member  does  not 
affect  the  association's  existence.  If  there  is  no  stip- 
ulation to  the  contrary  in  the  constitution  or  the  by- 
laws of  the  association,  the  existence  of  any  conditions 
that  show  an  abandonment  of  the  purposes  of  the  so- 
ciety constitute  a  sufficient  reason  for  its  termination. 

Upon  the  dissolution  of  a  society,  its  property  will 
be  divided  equitably  among  the  creditors,  and  any- 
thing that  remains  will  be  apportioned  among  the 
members.  If  funds  have  been  impressed  with  a  trust 
a  society  cannot  dissolve  and  divide  its  funds  among 
the  members.  Thus,  it  was  held  that  the  funds  of 
a  Freemason  lodge,  accumulated  in  accordance  with 
a  by-law  providing  for  their  use  "lor  the  good 
of  the  craft,  or  for  the  relief  of  indigent  and  dis- 
tressed worthy  JNIasons,  their  widows  and  orphans," 
cannot  be  divided  among  the  members  upon  dissolu- 
tion. 

11.  Advantages  of  voluntary  associations. — One 
important  advantage  of  a  voluntary  association  is  the 
fact  that  it  may  be  very  simply  formed.     Its  man- 
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agement  is  very  flexible,  for  it  may  adopt  such  rules 
as  it  may  deem  expedient  in  the  conduct  of  its  business. 
It  was  urged  before  the  Pujo  Committee  that  if  the 
New  York  Stock  Exchange  were  compelled  to  in- 
corporate, "serious  consequences  of  a  detrimental  char- 
acter would  be  involved,"  since  the  present  voluntary 
association  method  of  organization  is  based  on  the  con- 
tractual relationship. 

The  present  disciplinary  power  of  the  governing  body  is 
based  on  this  contractual  relationship.  Under  the  contract 
fixing  the  terms  of  membership,  every  member  agrees  to  ob- 
serve the  rules  of  the  Exchange  and  submits  himself  to  the 
jurisdiction  of  the  Board  of  Governors  to  punish  any  viola- 
tion of  the  rules  by  fine,  suspension  or  expulsion,  as  the  case 
may  be.  The  most  effective  of  these  rules  are  couched  in 
the  broadest  language,  to  bring  within  their  sweep  not  only 
acts  that  arc  wrongful  from  a  legal  point  of  view,  but  acts 
that  are  inconsistent  with  fair  dealing  and  in  any  way  detri- 
mental to  the  Exchange  as  a  great  market  for  securities. 
Under  this  contract  a  member  charged  with  a  violation  of  a 
rule  is  tried  before  the  Board  of  Governors,  the  selected 
representatives  of  the  whole  membership  of  the  Exchange, 
and  because  of  this  contract  between  the  members  the  courts 
will  not  interfere  with  any  exercise  of  the  punitive  powers  of 
the  Board,  if  it  appears  that  the  written  charge  made  against 
the  member  concerns  a  violation  of  some  rule ;  that  the  mem- 
ber has  been  heard  in  his  defense ;  that  there  is  evidence  to 
support  the  decision  of  the  Governors ;  and  that  the  Gov- 
ernors have  acted  in  good  faith.  There  are  numerous  cases 
to  that  effect.  If  it  were  permitted  to  a  member  who  has 
been  suspended  or  expelled,  to  take  his  case  into  court  for 
a  judicial  determination  on  the  evidence  of  the  question 
whether  he  should  have  been  punished,  the  delays,  and  the 
possible  conflicts  between  the  courts,  looking  at  the  matter 
from  a  strictly  legal  point  of  view,  and  with  the  legal  habit 
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of  mind,  and  the  Governors  looking  at  it  from  the  point  of 
view  of.  practical  men  of  great  experience  in  the  actual 
transactions  of  the  Exchange  would  inevitably  impair  the 
efficiency  of  the  disciplinary  power  and  debase  the  morale  of 
the  Exchange  and  its  membership.^ 

12.  Disadvantages  of  voluntary  associations. — The 
outstanding  disadvantage  of  voluntary  associations  is 
their  inability  to  hold  property  in  the  group  name. 
As  was  indicated  above,  this  is  the  main  reason  for  the 
incorporation  of  clubs  and  other  membership  socie- 
ties. In  contrast  with  the  advantage  of  flexibility  is 
the  disadvantage  of  irresponsibility  and  general  loose- 
ness. Because  members  are  liable  for  only  those  debts 
that  are  incurred  during  their  membership,  and  be- 
cause the  membership  fluctuates,  it  is  difficult  to  fix 
financial  responsibihty.  This  irresponsibihty  is  apt 
to  beget  all  forms  of  abuse,  which  are  magnified  if  its 
members  have  little  business  experience.  All  of  these 
disadvantages  will  be  vividly  brought  to  mind  by  any- 
one who  has  had  business  dealings  with  college  classes 
and  college  societies. 

REVIEW 

How  could  you  turn  the  New  York  Stock  Exchange  into  a 
business  trust,  such  as  that  described  in  Chapter  Seven  ? 

If  you  were  a  member  of  a  literary  society  and  expected  that 
it  would  receive  a  legacy,  what  instructions  Avould  you  give  the 
maker  of  the  will? 

Suppose  this  literary  society  planned  to  undertake  a  heav}" 
obligation  of  which  you  did  not  approve.  What  would  you  do  to 
protect  yourself.^ 

1  From  Brief  and  Reply  Brief  submitted  in  behalf  of  the  New 
York  Stock  Exchange  to  the  Senate  Committee  on  Banking  and  Cur- 
rencv,  March  5,  1914. 
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What  would  you  do  in  the  case  last  mentioned  if  you  were  an 
officer  charged  with  the  duty  of  negotiating  the  contract? 


CHAPTER  IX 

COOPERATIVE  SOCIETIES 

1.  Importance  of  cooperative  societies. — No  ac- 
count of  the  methods  of  coiitrolhng  business  concerns 
would  be  complete  without  some  description  of  the  co- 
operative societies,  altho  of  themselves  they  are  com- 
paratively unimportant.  The  United  States  Census 
reported  that  in  1909  cooperative  societies  gave  em- 
ployment to  only  two-tenths  of  one  per  cent  of  the 
wage-earners  of  the  United  States,  and  that  in  manu- 
facturing industries  the  value  of  their  products  was 
only  five-tenths  of  one  per  cent  of  the  total  value  re- 
ported for  all  establishments.  But  there  are  certain 
signs  which  indicate  that  these  societies  are  growing 
popular,  and  that  they  may  later  assume  consider- 
able importance. 

In  the  first  place,  cooperative  control  in  trading 
and  industry  has  taken  fast  hold  of  England.  \\\ 
that  country,  a  decrease  in  the  number  of  societies  is 
taking  place,  owing  partly  to  consolidation;  but  the 
number  of  members  is  increasing.  There  is  now  a 
total  membership  of  about  3,500,000.  The  English  co- 
operative societies  do  a  business  of  over  $300,000,000 
annually,  and  their  assets  amount  to  about  $165,000,- 
000.    All  over  Europe,  also,  this  type  of  organization 
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is  growing  in  favor,  and  in  this  country  cooperation 
among  the  farmers,  as  producers,  and  among  urban 
artisans,  as  consumers,  is  becoming  estabhshed  in  on(i 
form  or  another.  In  many  states,  including  New 
York,  Massachusetts,  Connecticut,  Ilhnois,  Iowa  and 
Michigan,  special  laws  have  been  passed  to  aid  the 
formation  of  cooperative  societies  or  corporations. 

2.  Nature  of  cooperative  societies. — The  following 
definition  of  cooperative  societies  has  been  given: 
"Associations  of  men  who  seek  to  better  their  condi- 
tionTtEruTunitifig'TheiiM^apital  and  their  effort  demo- 
cratically in  the  common  pursuit  of  honest  trade  or 
industry."^  These  societies  have  many  different  char- 
acteristics  and  may  be  variously  classified.  In  gen- 
eral, they  may  be  grouped  as  those  that  exist  for 
economic  purposes  only,  and  those  that  are  combined 
with  an  undertaking  to  serve  some  social  end.  The 
two  producing  industries  in  the  United  States  that 
have  been  more  largely  brought  under  cooperative  or- 
ganization than  any  others,  are  the  printing  and  pub- 
lishing business  and  the  butter,  cheese  and  condensed 
milk  industry.  In  the  industry  first  named  coopera- 
tive undertakings  are  usually  controlled  by  lodges, 
clubs  and  labor  unions.  In  the  butter,  cheese  and 
condensed  milk  industry  there  are  important  business 
societies  in  some  localities;  in  Iowa,  they  control  more 
than  one-half  the  production  of  the  industry  in  that 
state. 

The  strictly  business  societies  have  generally  proved 

1  Ford's  "Cooperation  in  New  England,"  j).  5. 
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the  more  successful,  altho  even  these  generally  in- 
clude some  form  of  welfare  work  carried  on  for  the 
benefit  of  the  members. 

Cooperation  must  not  be  confounded  with  socialism, 
which  tends  to  bring  about  the  same  results  thru  the 
agency  of  government  rather  than  thru  that  of  co- 
operative private  ownership.  As  a  matter  of  fact, 
complete  independence  of  government  aid  has  gener- 
ally been  an  essential  to  the  success  of  the  cooperative 
societies. 

In  Germany,  and  indeed,  in  all  these  Continental  Coun- 
tries (Italy,  Denmark  and  Holland),  the  movement  has 
sprung  up,  as  it  were,  sporadically  and  by  voluntary  effort. 
But  where  it  has  been  assisted  by  the  State,  as  in  France 
and  Austria-Hungary,  and  even  more  flagrantly  in  South 
Africa,  it  has  usually  degenerated  and  become  a  system  of 
spoon-feeding  hardly  to  be  distinguished  from  political 
bribery.^ 

In  the  United  States,  however,  the  governmental 
agencies  for  promoting  agriculture  have  been  gener- 
ally successful  in  cooperating  with  the  rural  societies. 

3.  Producers'  and  consu7ners'  societies. — The  most 
important  practical  classification  of  these  societies  is 
that  which  groups  them  as  consumers  and  producers 
respectively.  The  members  of  the  two  groups  believe 
in  opposite  economic  theories,  and  in  England,  at  least, 
considerable  rivalry  and  jealousy  exist.  The  one 
school  believes  that  all  the  profit  comes  out  of  the  con- 
sumer's pocket ;  the  other  believes  that  production  is  a 

1  London  Morning  Post,  Jan.  3,  1914. 
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cause,  at  least,  of  the  profit.  Those  who  have  care- 
fully followed  the  history  of  both  groups  believe  that 
the  ultimate  outcome  of  the  cooperative  movement  is 
already  presaged  by  the  experience  of  certain  success- 
ful enterprises.  They  are  of  the  opinion  that  the 
producers'  and  consumers'  societies  will  federate  and 
open  their  membership  to  one  another,  and  thus  give 
workers  and  consumers  a  share  in  the  joint  profits  of 
production  and  distribution.  In  this  country  and  else- 
where consumers'  societies  are  gradually  becoming 
producers  as  well. 

For  example,  it  is  not  infrequent  for  a  society  which  be- 
gins with  the  mere  sale  of  raw  fruit  to  establish  a  fruit-pre- 
serving or  jam  factory,  selling  its  best  fruit  directly  as  raw 
fruit,  and  the  remainder  after  conversion  into  preserves  and 
jaras.^ 

4.  Classification  of  producers'  societies. — The  con- 
suijiers'  societies  consist  of  cooperative  wholesalers 
or  retailers.  The  principles  held  by  both  of  these 
classes  are  about  the  same,  but  the  producers  have  or- 
ganized for  cooperation  in  various  branches  of  produc- 
tion. Thus  we  have  credit-unions,  agricultural  socie- 
ties and  cooperative  workers'  societies.  To  these 
might  be  added  the  mutual  insurance  companies  and 
the  building-and-loan  associations,  in  the  work  of 
which  the  cooperative  movement  has  been  most  suc- 
cessful in  the  United  States.     In  some  states  like  Xew 

1  Fay's  "Cooperation  at  Home  and  Abroad,"  p.  149.     For  an  account 
of  the  conflict  between   consumers'   and  producers'  theories,   and   for  a 
statement  of  the  federation  movement,  see  the  "Encyclopedia  Britannica," 
article   "Cooperation."    11th   Edition. 
Ill— « 
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York,  special  laws  for  the  incorporation  and  the  man- 
agement of  credit-unions  have  been  enacted.  These 
laws  are  generally  based  on  the  princij)les  that  have 
been  worked  out  successfully  in  Europe.  The  agri- 
cultural societies  in  California,  Iowa  and  other  states 
are  constantly  growing  in  usefulness  and  importance. 
5.  Organization  of  societies. — It  is  impossible  to 
give  any  general  description  of  all  these  societies. 
Some  of  them  fall  into  the  category  of  voluntary  asso- 
ciations. Others  are  incorporated  under  special  laws 
passed  especially  to  suit  the  business  method  that  the 
societies  adopt.  Generally  the  organization  consists 
of  a  fairly  large  number  of  members,  each  of  whom 
can  hold  only  a  limited  number  of  shares.  The  law  of 
Xew  York  on  this  point  is  typical  of  the  provisions 
found  in  statutes  of  other  states  and  in  the  constitution 
of  the  societies  themselves. 

The  capital  stock  of  any  such  corporation  shall  be  divided 
into  shares  of  the  par  value  of  five  dollars  each.  A  stock- 
holder in  any  such  corporation  shall  not  own  shares  of  a 
greater  aggregate  par  value  than  five  thousand  dollars,  ex- 
cept as  hereinafter  provided.  A  stockholder  shall  be  entitled 
to  but  one  vote,  without  regard  to  the  amount  of  stock  held 
by  him.  Certificates  of  stock  shall  not  be  issued  to  any 
subscriber  until  fully  paid,  but  the  by-laws  of  the  corporation 
may  allow  subscribers  to  vote  as  stockholders,  if  part  of  the 
stock  subscribed  for  has  been  paid  for  in  cash.  No  stock 
shall  be  transferred  without  the  written  consent  of  the  cor- 
poration indorsed  on  the  certificate  of  stock.  The  corpora- 
tion shall  have  the  first  right  to  purchase  at  par  any  stock 
of  a  stockholder  offered  for  transfer,  or  the  stock  of  any 
deceased  or  retiring  stockholder,  or  of  any  stockholder  who 
shall  have  purchased  of  or  sold  to  the  corporation  goods  of 
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the  value  of  less  than  one  hundred  dollars  in  any  one  cor- 
porate year. 

6.  Who  may  become  members. — It  will  be  noticed 
that  according  to  the  New  York  law  shares  are  not 
absolutely  assignable.  It  has  been  found  that  cooper- 
ative societies  must  protect  themselves  from  the  intro- 
duction of  members  whose  interests  are  not  identical 
with  the  class  for  whom  the  society  was  founded.  For 
example,  commission  merchants  should  not  be  per- 
mitted to  join  a  society  of  producing  farmers. 

A  truly  cooperative  society,  however,  would  wel- 
come the  application  for  membership  of  any  person 
whose  interests  were  similar  to  those  of  the  members. 
The  membership  is  usually  limited,  and  the  society 
therefore  becomes  virtually  a  joint  stock  company  or 
a  corporation,  dividing  its  profits  on  some  basis  other 
than  that  of  ownership. 

7.  Reason  for  slow  growth  of  cooperation  for  pro- 
duction.— Cooperation  has  increased  very  slowly 
among  the  production  societies.  The  reason  is  con- 
cisely stated  by  Ford  in  his  "Cooperation  in  New  Eng- 
land/' 

Even  under  the  best  of  circumstances  it  has  proved  diffi- 
cult for  cooperative  factories  to  succeed.  In  most  indus- 
tries the  amount  of  capital  requisite  for  founding  the  estab- 
lishment is  almost  prohibitive.  A  handful  of  workingmcn 
seldom  can  raise  at  once  several  thousand  dollars  in  order 
to  buy  or  build  a  factory,  and  to  buy  machinery  and  raw 
materials  with  which  to  begin  business.  But  once  under  way 
the  difficulties  increase.  The  producers  of  necessary  raw 
material  may  refuse  to  sell  or  may  deliver  poor  goods.   .   .  . 
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The  problem  of  management  may  also  become  very  burden- 
some when  the  score  of  men  who  place  the  manager  in  his 
position  are  always  at  hand  in  the  shop  to  criticise  his  every 
move.  .  .  .  The  market  demands  prompt  decisions,  which 
hampered  managers  cannot  give;  it  further  requires  that 
change  of  managers — which  the  impetuous  majority  of  a 
cooperative  society  is  liable  to  demand — should  not  be  fre- 
quent. Problems  of  division  of  earnings,  if  profits  have  been 
made,  prove  a  stumbling  block  to  many.  If  all  net  profits 
go  as  interest  to  stockholders  on  shares,  as  is  the  case  in  the 
New  England  "cooperative"  factories,  the  society  is,  in  so 
far,  a  joint  stock  company.  If  part  reward  is  given  to  labor, 
the  standard  of  division  is  difficult.  Reward  in  proportion 
to  wages,  which  is  the  only  method  of  distribution  of  profits 
to  labor  that  has  been  recorded  in  New  England,  often  cre- 
ates dissatisfaction  among  the  employes  as  to  the  amount 
of  their  wages.  Further,  true  cooperative  societies  are 
handicapped  in  that  they  cannot  easily  dismiss  help  when  the 
market  demands  restriction  of  output.  Old  shareholders  are 
often  retained  at  full  wages  beyond  the  period  of  their  use- 
fulness. 

8.  Growth  of  consumers^  cooperative  societies. — 
The  consumers'  societies  have  generally  had  a  more 
satisfactory  experience.  The  problem  here  is  simpler 
— the  ehmination  of  the  costs  and  profits  of  market- 
ing. Instead  of  the  difficulties  increasing  with  an  in- 
crease in  membership,  they  actually  decrease.  A  con- 
crete example  will  make  this  plain.  In  most  coopera- 
tive stores  delivery  is  not  included  in  the  purchase 
price;  the  buyer  is  compelled  to  take  away  his  own 
goods.  If,  however,  the  membership  increases,  auto- 
trucks can  be  used,  and  thus  the  expense  of  local  trans- 
portation can  be  reduced.  In  other  words,  producers' 
societies  distribute  profits,  while  consumers'  societies 
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distribute  costs.  There  is  no  inducement  to  the 
former  to  admit  new  members;  there  is  every  reason 
for  the  latter  to  invite  recruits. 

9.  Management  of  cooperative  societies. — The 
members  of  a  cooperative  society  generally  elect  a 
board  of  directors  and  they  choose  the  officers.  The 
directors  and  officers,  however,  are  in  most  instances 
less  independent  than  are  the  corresponding  officers 
of  an  ordinary  business  concern.  And  yet,  after  all, 
the  success  of  the  concern  usually  depends  on  the 
ability  of  the  managing  officer.  Experience  has 
proved  that  management  is  one  of  the  most  dangerous 
stumbling  blocks  in  the  way  of  success.  Either  the 
manager  is  dictatorial  and  loses  the  loyalty  of  the  co- 
operators,  or  he  is  incompetent  and  unable  to  cope 
with  the  outsiders  with  whom  he  has  to  deal.  A  man 
of  the  first  type  allows  the  societ}^  to  be  disrupted  by 
causes  that  work  from  within ;  the  other  kind  of  man- 
ager is  too  often  responsible  for  its  being  disorganized 
by  outside  causes. 

10.  Division  of  profits. — A  fair  example  of  the 
methods  of  distributing  dividends  is  that  prescribed  by 
the  Xew  York  statute.  It  is  typical  of  the  methods 
used  in  this  country  and  abroad  in  both  producers'  and 
consumers'  societies. 

The  directors,  subject  to  revision  by  the  stockholders  at 
any  general  or  special  meeting,  shall  apportion  the  net  earn- 
ings by  first  paying  diviflcnds  on  the  paid-up  capital  stock 
at  a  rate  not  exceeding  six  per  centum  per  annum.  They 
shall  set  aside  not  less  than  ten  per  centum  of  the  net  earn- 
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ings  for  a  reserve  fund  until  the  reserve  fund  shall  equal 
thirty  per  centum  of  the  paid-up  capital  stock.  They  shall 
also  annually  set  aside  five  per  centum  of  the  net  earnings 
for  an  educational  fund  to  be  used  in  teaching  cooperation. 
The  remainder  of  the  net  earnings  shall  be  distributed  by 
uniform  dividend  to  members  of  the  first  class  and  members 
of  the  second  class.  Members  of  the  first  class  shall  include 
stockholders  and  employes.  Members  of  the  second  class 
shall  include  non-stockholders  who  shall  during  any  fiscal 
3'ear  do  business  with  the  corporation,  amounting  to  not  less 
than  one  hundred  dollars.  Dividends  shall  be  paid  on  pur- 
chases amounting  to  one  hundred  dollars  and  over,  from  or 
by  members,  and  on  the  amount  earned  by  each  employe  dur- 
ing the  fiscal  year.  Members  of  the  first  class  and  employes 
shall  be  entitled  to  dividends  at  double  the  rate  of  dividends 
to  which  members  of  the  second  class  shall  be  entitled.  Divi- 
dends to  non-shareholders  may  be  credited  on  account  of 
such  non-shareholders,  in  the  purchase  of  capital  stock  of  the 
corporation.  In  productive  corporations,  including  cream- 
eries, canneries,  elevators,  factories,  and  the  like,  dividends 
shall  be  calculated  on  raw  material  delivered,  instead  of  on 
goods  purchased.  If  the  corporation  be  both  a  selling  and 
a  productive  concern,  the  dividends  may  be  on  both  raw 
material  delivered  and  on  goods  purchased. 

The  net  earnings  of  such  corporation  shall  be  distributed 
at  such  times  as  the  by-laws  shall  prescribe,  but  such  dis- 
tribution shall  be  made  at  least  once  every  twelve  months.-^ 

1 1 .  The  jjrincijjles  of  consumers'  societies. — In  1844 
twenty-eight  flannel-weavers  in  Rochdale,  England, 
owned  a  cooperative  grocery  store.  So  successful  has 
this  enterprise  been  that  its  organization  and  conduct 
have  generally  been  studied  by  new  establishments  of 
the  same  type.  The  rules  of  organization  underlying 
the  Rochdale  system  may  be  stated  as  follows : 

1  Laws  1913,  ch.  454.     In  effect  Mav  9,  1913. 
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1.  Open  membership  with  shares  of  low  denomination — 
usually  at  $1  or  $5  each,  and  payable  by  instalments,  so  as 
to  be  within  the  reach  of  all. 

2.  Limitation  of  the  amount  of  shares  to  be  held  by  any 
one  member,  to  prevent  wide  inequality  in  financial  status  of 
members. 

3.  Democratic  government,  each  member  to  have  but  one 
vote,  irrespective  of  the  number  of  shares  that  he  or  she 
may  hold. 

4.  Sale  of  pure  goods  and  the  giving  of  fair  measure  at 
prevailing  market  price,  to  avoid  arousing  needlessly  the  de- 
structive hostility  of  local  merchants. 

5.  Cash  sales,  to  avoid  loss  thru  delayed  payments 
and  uncollectable  accounts,  to  reduce  bookkeeping  costs, 
and  to  insure  purchase  of  goods  on  the  most  advantageous 
terms. 

6.  Payments  of  not  more  than  5  per  cent  interest  on 
shares,  the  rest  of  the  profits,  after  deduction  for  deprecia- 
tion and  reserve,  to  go  partly  to  an  educational  fund,  partly 
to  charity,  and  the  remainder  to  be  distributed  to  purchasers, 
whether  members  or  not,  in  proportion  to  their  trade  at  the 
store.^ 

12.  Example  of  a  credit-union. — As  has  been 
stated,  credit-unions  have  been  encouraged  by  law  in 
some  of  the  progressive  states,  such  as  New  York  and 
Massachusetts.  But  for  the  present  purpose,  the 
work  of  the  Jewish  Agricultural  and  Industrial  Aid 
Society  may  be  studied  as  being  concrete  and  as  af- 
fording on  account  of  its  age,  a  basis  for  appraising 
the  value  of  the  organization  and  management  of  a 
typical  credit-union.  The  society  was  founded  in  1900 
as  an  incident  to  the  administration  of  the  Baron  de 
PI ir sell  Fund.  ^ 

1  Ford's  "Cooperation   in   New   England,"  pp.   7-8. 
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The  basic  activity  of  that  Society  consists  of  the  making 
of  loans  to  Jewish  immigrants  desiring  to  become  farmers. 
Loans  are,  therefore,  made  either  for  the  purchase  of  a  farm, 
for  its  equipment,  or  both.  Loans  are  likewise  made  to  those 
already  on  the  farm,  to  enable  them  to  make  improvements, 
buy  additional  equipment,  and  so  on.  There  is  little,  if  any, 
difference  between  the  system  adopted  by  the  Society  for 
making  mortgage  loans  and  those  of  the  various  corporate 
European  land  banks,  especially  the  Credit  Foncier.  Ex- 
cept for  the  way  in  which  the  Society  raises  its  funds,  its 
credit  system  is  based  upon  the  cardinal  principle,  prevailing 
in  continental  Europe,  which  makes  the  borrower's  interest- 
most  important.  Sound  business  policy  of  course  must  be 
respected.  The  differences  between  the  European  and 
American  systems  are  merely  in  non-essentials. 

The  rate  of  interest  charged  is  4  per  cent,  which  is  a  frac- 
tion lower  than  that  charged  by  the  majority  of  European 
land  banks,  and  less  than  half  that  charged  the  average 
American  farmer.  The  principal  is  repayable  in  easy  in- 
stalments extending  over  periods  aggregating  an  average 
of  ten  years.  A  complicated  S3^stem  of  amortization,  used 
by  the  Credit  Foncier,  and  the  indefinite  repayment  system 
of  the  German  Landschaft  do  not  find  favor  and  are  not 
used.  The  terms  of  repayment  are  based  largely  upon  the 
ability  of  the  farmer  and  the  earning  capacity  of  the  farm. 
The  overhead  charges  and  other  obligations  the  farmer  must 
meet  each  year  and  the  productiveness  of  his  farm  are  all 
taken  into  consideration.  If  the  annual  payments  the 
farmer  has  to  make  to  other  creditors  are  comparatively 
heavy,  the  payments  to  the  Society  are  made  correspond- 
ingly smaller,  and  vice  versa.  Generall}^  during  the  first 
two  or  three  years  after  the  loan  is  made,  no  pa3ment  on 
the  principal  is  required;  then  they  begin  with  a  nominal 
payment  of,  say  $25,  or  $50,  which  is  gradually  increased 
as  the  farmer  becomes  better  established  and  his  earning 
power  becomes  grealer. 

The  most  marked  dilfFerence  between  the  European  andthe 
American  systems,  however,  lies  in  the  nature  of  the  security 
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which  the  Society  accepts.  Its  funds  being  limited,  and  the 
demands  upon  them  constantly  increasing,  the  Society  finds 
it  necessary  to  exercise  discrimination  in  the  making  of  loans 
based  not  so  much  upon  the  security  offered  as  upon  the 
needs  of  the  borrower.  It  does  not,  therefore,  as  a  general 
rule,  make  a  loan  where  the  funds  are  elsewhere  obtainable, 
and  rarely  makes  loans  on  first  mortgage.  Most  of  its  loans 
are  on  second  mortgage,  and  not  a  few  on  third,  supple- 
mented by  a  chattel  mortgage  or  other  collateral.  The  So-' 
ciety  loans  up  to  75,  per  cent  of  the  value  of  the  farm,  al- 
though in  special  cases  it  has  loaned  even  beyond  the  farm 
value.  In  the  making  of  loans  the  Society  sees  to  it  that 
the  money  is  needed  for  a  productive  purpose  or  for  some 
urgent  need,  such  as  the  repayment  of  a  pressing  obligation. 
It  also  makes  sure  that  the  money  is  properly  applied.  It 
assists  the  would-be  farmer  not  only  in  the  finding  and  pur- 
chase of  his  farm  but  in  the  purchase  of  his  equipment,  thus 
making  certain  that  the  farmer  gets  value  for  his  money. 

During  the  fourteen  years  the  Society  has  been  in  opera- 
tion, it  has  made  2,991  mortgage  loans  aggregating  $1,739,- 

415.76.  These  were  made  to  2,600  Jewish  farmers  occupy- 
ing 2,168  individual  farmsteads  in  32  states,  besides  Canada. 
It  "can,  therefore,  be  seen  that  the  operations  of  the  Jewish 
Aid  Society,  altho  hampered  by  limited  funds  and  con- 
fined to  a  special  class  cover  a  much  larger  area  than  that 
of  all  the  European  land  credit  banks  taken  together.  Its 
outstanding  loans,  as  shown  by  the  report  of  the  Society 
for  1913,  amount  to  $902,649.18.  The  total  repayments 
on  the  principal  during  the  fourteen  years  aggregate  $461,- 

128.77,  that  is,  30  per  cent  of  the  amount  loaned,  while  the 
Society  reports  as  charged  off  to  profit  and  loss  $41,751.47, 
or  less  than  2V2  P^r  cent  of  the  amount  loaned.  Consider- 
ing the  substandard  nature  of  the  security,  this  record  is 
most  remarkable.  The  payment  to  the  Society  for  the  fiscal 
year  ended  December  31,  1913,  amounted  to  $100,091.94  on 
the  principal  and  .$30,292.18  in  interest. 

But  what  of  short-term  credit — the  seasonal  credit  that 
the  farmer,  like  the  business  man,  must  have  to  conduct  his 
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farming  operations?  In  the  spring  the  farmer's  demand  for 
capital  is  very  heavy.  He  must  buy  his  seed,  his  fertiHzer, 
perhaps  additional  horses  and  implements.  He  must  pay  his 
laborers.  If  he  is  a  dairy  farmer,  he  may  have  to  put  in 
additional  cows,  or  cull  out  his  poor  stock  and  replace  them 
with  better  ones.  A  payment  may  fall  due  upon  the  mort- 
gage and  unless  he  meets  it  on  time,  he  stands  in  danger  of 
foreclosure.  Such  loans  are  only  seasonal  and,  in  order  to 
be  of  benefit  to  the  farmer,  must  be  immediate.  It  was  doubt- 
less the  aim  of  the  founders  of  the  Society  to  provide  this 
form  of  credit  to  the  Jewish  farmer,  as  well  as  the  long-term 
mortgage  credit.  But  in  actual  practice  it  was  found  that 
the  Society  was  not  in  a  position  to  extend  such  loans.  It 
could  not  loan  a  farmer  in  North  Dakota,  for  example,  .$100 
for  seed  without  resorting  to  a  cumbersome  investigation. 
This  not  only  consumed  valuable  time  but  involved  a  heavy 
tax  upon  its  administrative  machinery.  Then,  too,  not  be- 
ing in  a  position  to  look  after  the  loan  after  it  was  made, 
personal  credit  was  out  of  the  question  and  the  Society  had 
to  resort  to  mortgage  security  for  the  smallest  loan.  This 
involved  also  a  heavy  expense  upon  the  borrower. 

To  obviate  this  difficulty  the  Society  set  about  to  devise 
ways  and  means  to  provide  short  term  credit  for  Jewish 
farmers,  and  has  found  a  satisfactory  solution  in  the  Credit 
Unions.  An  exhaustive  study  of  the  cooperative  credit  sys- 
tems of  Germany,  Italy,  and  other  European  countries  was 
started  in  1907.  In  1909  the  Society  decided  upon  the 
adoption,  with  certain  modifications,  of  the  Raiffeisen  type 
of  cooperative  credit  bank,  and  in  1911  the  first  of  these 
banks  began  operations.  Today  there  are  eighteen  of  these 
local  banks  doing  business,  eight  in  New  York,  five  in  New 
Jersey,  four  in  Connecticut,  and  one  in  Massachusetts. 

The  seventeen  banks  that  were  in  operation  on  September 
30,  1913,  reported  a  total  membership  of  517  and  a  paid-in 
capital  of  $9,165.  They  had  then  been  in  operation  for 
periods  averaging  a  little  over  thirteen  months,  durmg  which 
time  they  loaned  out  $72,624.66,  about  eight  times  their  own 
capital.     The   outstanding  loans   at   that   time   aggregated 
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$22,808.55.  Their  total  expenses  were  only  $726.93.  This 
is  accounted  for  by  the  fact  that  none  of  the  officers,  with 
the  exception  of  the  secretary,  received  remuneration  for 
services  rendered.  In  some  of  the  credit-unions  even  the  sec- 
retary serves  gratis.  The  total  income  of  these  credit- 
unions  amount  to  $27,487.56,  and  their  out-go  to  $26,169.63, 
the  net  profits  being  $1,317.93,  that  is,  at  the  rate  of  131/2 
per  cent  per  annum  on  the  capital.  No  losses  have  been 
reported  so  far.  The  only  loss  sustained  by  any  of  the 
credit-unions  was  a  'loss  of  $27.98  by  the  credit-union  of 
Colchester,  Connecticut,  thru  the  failure  of  its  depository, 
the  First  National  Bank  of  Norwich. 

The  credit-unions  are  highly'  democratic  institutions  and 
are  entirely  under  the  control  of  their  respective  members. 
The  one-man-one-vote  principle  is  fundamental  with  these 
credit-unions,  and  the  member  having  onl}^  one  share  has  as 
much  control  as  the  man  having,  say,  twenty  shares.  Loans 
are  made  only  for  productive  purposes  and  for  urgent  needs, 
and  are  secured  by  the  borrower's  promissory  note,  indorsed 
by  one  or  more  responsible  persons.  No  loan  can  be  made 
for  a  period  exceeding  six  months,  or  for  an  amount  over 
$1.00.^ 

13.  Description  of  agricultural  cooperative  organ- 
izations.— Various  forms  of  agricultural  societies  are 
in  existence  in  America;  the  most  active  are  those  in 
the  dairy  business.  The  Dairy  Division  of  the  United 
States  Department  of  Agriculture  has  drawn  up  typi- 
cal constitutions  and  by-laws  for  a  dairy  association. 
These  may  be  secured  from  the  Department  by  any- 
one who  is  interested.  For  the  purpose  of  this  dis- 
cussion, however,  on  account  of  the  suggestiveness  of 
the  respective  methods,  it  is  better  to  contrast  the 

1  Quoted  from  paper  piven  to  the  author  in  1914  by  Mr.  Leonard  G. 
I'lobinson,  General  Manager  of  the  society. 
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Irish  and  the  Danish  system  of  organizing  and  fi- 
nancing dairy  societies. 

In  Ireland,  where  hmited  hability  is  prescribed  by  law, 
the  main  part  of  the  capital  is  raised  by  shares,  which  give 
the  right  to  a  vote  in  the  management.  They  may  be  held 
by  the  milk-suppliers  themselves,  or  by  societies,  cooperative 
agricultural  societies  and  cooperative  town  stores,  or  by  pri- 
vate individuals.  The  latter  are  generally  local  sympa- 
thisers who  wish  to  give  the  society  a  good  start.  Every 
milk-supplier  is  required  to  take  up  at  least  one  share,  value 
£1,  of  which  5s.  is  paid  on  application  and  the  remainder 
at  the  discretion  of  the  committee  after  due  notice.  Mem- 
bers may  elect  to  pay  up  their  shares  in  full  at  any  time. 
To  the  end  that  the  society  may,  if  necessary,  be  able  to 
raise  loan  capital  (at  a  rate  limited  to  5  per  cent)  each 
member  is  required  to  take  up  loan-guarantee  shares  equal 
to  the  amount  of  his  nominal  holding.  One  shilling  is  paid 
up ;  and  the  rest  only  on  the  voluntary  or  compulsory  wind- 
ing up  of  the  society.  On  these  shares  no  interest  is  paid. 
Arrangements  have  been  made  with  the  joint  stock  banks 
for  granting  overdrafts  to  the  societies  at  a  uniform  rate 
of  4  per  cent  on  the  "joint  and  several  securities  of  the  mem- 
bers." The  banks  prefer  this  to  a  corporate  security,  be- 
cause it  enables  them  in  the  event  of  a  society's  dissolution 
to  sue  the  richest  member  for  the  whole  loan,  leaving  him 
as  best  he  may  to  recoup  himself  from  his  poorer  fellow- 
members.  This  provision,  which  sometimes  frightens  away 
the  richer  farmers,  has  been  unsuccessfully  objected  to  by  the 
Irish  Agricultural  Organization  Society.  The  danger,  how- 
ever, shows  itself  in  practice  to  be  quite  nominal. 

In  Denmark,  on  the  other  hand,  all  the  dairies  work  with 
unlimited  liability.  The  original  funds  for  the  equipment 
of  the  dairy  are  borrowed  from  a  private  bank  and  repaid 
by  instalments.  The  working  capital  is  provided  by  a  pre- 
mium of  (say)  15s.  per  cow  owned,  on  which  no  Interest  is 
paid.  When  the  original  loan  is  paid  off,  a  new  loan  is 
taken  out  from  the  bank  at  the  same  rate  of  interest,  and  is 
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charged  upon  the  working  expenses  of  the  society,  including 
both  original  and  new  members.  The  money  thus  obtained 
is  handed  over  to  the  original  members,  and  then  all  alike 
proceed  to  pay  off  the  new  loans,  and  so  on  thru  an  indefinite 
series  of  loans  and  repayments. 

The  object  of  the  device  is  this:  old  members,  who  had 
borne  the  expense  of  the  original  loan,  would  naturally  not 
admit  new  members  to  joint  ownership  in  a  property  to 
which  the  latter  had  contributed  nothing,  while  new  members 
would  not  alwa\'s  be, prepared  to  pay  down  at  once  into  the 
reserve  fund  a  sum  equal  to  the  individual  outlay  of  original 
members.  However,  a  new  member  is  at  any  time  admitted, 
if  he  is  prepared  to  pay  down,  besides  his  premium  per  cow, 
a  subscription  corresponding  to  the  amount  which,  at  the 
time  he  happens  to  join,  is  paid  off  on  the  debt  of  the  cream- 
er}'. The  loans  are  obtained  at  an  average  rate  of  14?  per 
cent  from  the  municipal  savings  banks  or  from  private  pro- 
vincial banks. ^ 

14.  Example  of  a  cooperative  manufacturing  so- 
ciety.— In  Taunton,  ISIassachusetts,  there  is  a  society, 
the  North  Dighton  Cooperative  Stove  Company, 
wliich  was  founded  in  1886,  and  which  proves  by  its 
history  that  the  cooperative  workers'  societies  tend  to 
degenerate  into  joint  stock  companies,  some  of  the 
members  of  which  happen  to  be  employes.  Its  capital 
stock  consists  of  115  shares  of  a  par  value  of  $100 
each,  distributed  among  22  stockholders,  of  whom  17 
are  workers  in  the  factory.  No  stockholder  can  hold 
more  than  ten  shares. 

There  is  a  rule  that  the  company  shall  have  the  first 
option  to  buy  shares  from  members  intending  to  sell. 
Tliis  restriction  tends  to  eliminate  the  cooperative  idea, 

1  From  Fay's  "Cooperation  at  Home  and  Abroad,"  pp.  168-169. 
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since  the  company  gradually  gets  its  own  shares  and 
distributes  them  among  its  stockholders,  the  number 
of  which  gradualh"  decreases.  The  by-laws  permit 
each  member  to  vote  according  to  the  number  of  shares 
he  holds,  but  in  actual  practice  each  member  casts  one 
vote.  The  company  has  a  large  accumulated  surplus 
and  is  paying  a  high  rate  of  income  on  the  shares. 

15.  Advantages  and  disadvantages  of  cooperation. 
— Cooperation  encourages  thrift  in  the  individual  and 
tends  to  eliminate  social  waste.  It  is  undoubtedly 
most  useful  in  the  agricultural  industries  since  here 
it  tends  to  overcome  the  inherent  defects  of  rural  or- 
ganization. It  has  been  shown  frequently  that  farm- 
ing does  not  lend  itself  to  large-scale  production.  The 
advantages  of  large-scale  marketing  and  financing, 
however,  are  obtained  by  the  various  agricultural  co- 
operative societies,  and  the  individual  farmer  must 
deal  with  the  problems  of  production. 

The  chief  defect  of  cooperation  is  that  it  does  not 
offer  sufficient  incentive  to  business  leadership  to  de- 
velop good  management.  The  tendency  is  to  make 
the  business  subordinate  to  all  the  needs  of  the  mem- 
bers, instead  of  emphasizing  the  progress  of  the  busi- 
ness as  the  central  idea.  Thus  incompetents  may  be 
promoted  while  capable  non-members  are  held  back. 
Cooperation,  in  other  words,  opens  the  door  to  nepo- 
tism in  its  most  extended  form.  Indeed,  in  the  manu- 
facturing societies  it  is  a  general  rule  that  the  sons 
of  the  members  shall  ahvays  have  the  advantage  as 
apprentices.     Another  disadvantage  of  cooperation  is 
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the  impossibility,  under  the  system,  to  amass  large 
sums  of  capital  and  thus  to  get  all  the  benefits  of 
large-scale  production.  Probably  cooperation  will 
not  have  a  large  growth  outside  of  the  agricultural 
communities ;  there  it  is  looked  upon  as  a  business  ex- 
pedient and  not  as  an  instrument  of  social  reform. 

REVIEW 

What  is  the  difference  between  a  cooperative  society  and  any 
other  form  of  voluntary  association? 

Why  is  cooperative  work  better  for  farmers  tlian  for  factory 
workers  ? 

If  you  were  giving  advice  to  a  group  of  farmers  in  regard  to 
the  question  of  forming  a  cooperative  society,  what  difficulties 
would  you  warn  them  against? 

Why  are  producers'  societies  less  successful  than  consumers' 
societies  ? 


CHAPTER  X 

CORPORATIONS 

1.  History. — The  origin  of  the  idea  of  a  group  of 
persons  having  a  collective  existence,  with  rights  and 
liabilities  somewhat  distinct  from  those  of  the  indi- 
vidual constituents,  is  lost  in  antiquity.  Such  groups 
existed  as  collegia  in  Roman  law.  The  institutions 
have  not  always  had  the  same  attributes.  Thus  the 
principle  that  the  members  have  a  limited  liability  is 
somewhat  recent;  the  common  law  of  England  had 
to  be  changed  by  statute  to  give  this  desirable  pro- 
vision to  modern  corporations.  This  seems  strange  to 
the  American  business  man  who  knows  that  in 
America  the  general  rule  stipulates  that  stockholders 
shall  be  liable  only  up  to  the  amount  agreed  to  be  paid 
into  the  company,  yet  it  explains  why  English  com- 
panies use  the  word  "Limited"  in  connection  with 
their  names.  The  Englisli  statute  provides  that  only 
such  companies  as  clearly  announce  thru  the  use  of 
this  word  that  their  stockholders'  liability  is  limited 
shall  escape  the  English  common  law  rule  that  stock- 
holders shall  be  liable  as  partners. 

2.  Nature  of  corporations, — Many  conceptions  of 
the  nature  of  corporations  are  prevalent  today.     Is 
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a  corporation  an  artificial  person?  Is  it  a  group  of 
persons  with  certain  powers?  Discussions  regarding 
corporations  have  grown  out  of  the  attempts  of  jurists 
to  make  their  decisions  conform  to  some  self-sufficient 
definition  of  the  word  "corporation."  Here  is  an  ex- 
ample of  the  difficulties  with  which  courts  have  had 
to  grapple.  Three  men,  A,  B  and  C  are  in  partner- 
ship and  sell  out  their  business  to  X  agreeing  not 
to  go  into  business  again  within  a  certain  territory. 
They  immediately  incorporate  the  ABC  Company. 
If  the  court  starts  out  with  the  time-honored  defini- 
tion that  a  corporation  is  an  artificial  being,  separate 
and  distinct  from  the  persons  who  constitute  it,  and  if 
X  applied  to  have  the  corporation  restrained  from 
continuing  business,  the  court,  it  would  seem,  would 
have  to  deny  the  application  since  the  corporation  is  a 
distinct  person  and  is  in  no  waj^  a  party  to  the  previous 
contract.  Indeed,  in  a  case  involving  just  such  facts 
an  American  court  did  reach  this  conclusion.  That 
this  decision  was  iniquitous  will  at  once  be  apparent 
to  the  sense  of  justice  of  every  business  man.  Aside 
from  any  definitions,  the  case  is  analogous  to  the  plea 
of  the  criminal  that  it  was  not  he  but  his  gun  that 
killed  the  victim.  Here  three  men  use  an  instrument^ 
the  corporation,  to  avoid  the  obligation  of  their  con- 
tract. Obviously  in  these  days  we  have  ceased  to  per- 
mit the  ends  of  justice  to  be  thwarted  by  fictions  that 
may  have  been  useful  in  times  past.  The  modern 
jurist  must  abandon  the  whole  question  of  formal  and 
precise  definition.     The  corporation  is  a  group  of  per- 

III— 10 
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sons  endowed  by  the  state  with  certain  rights.  These 
rights  may  be  enumerated  and  described,  but  a  whole- 
some proviso  must  always  be  made  that  no  enumera- 
tion and  no  description  of  rights  can  be  so  rigid  as 
to  be  used  at  any  time  as  a  defense  of  private  or  pub- 
lic offenses. 

The  corporation  involves  nothing  more  complicated 
than  a  contract — a  contract  between  the  state  and  the 
individuals  composing  the  corporation.  It  will  be 
remembered  by  the  student  of  American  history  that 
Daniel  Webster  in  one  of  his  early  legal  victories  suc- 
ceeded in  convincing  the  United  States  Supreme 
Court  that  the  corporate  contract  came  within  the 
provision  of  the  Federal  Constitution  which  prohibits 
states  from  avoiding  the  obligation  of  contract.  A 
number  of  persons  separating  themselves  from  the 
corporation  of  Dartmouth  College  were  given  certain 
privileges  by  the  state  whicli  infringed  the  rights  of 
the  old  corporation  obtained  thru  a  charter  from  the 
crown  of  England.  The  court  held  that  the  State  of 
New  Hampshire  was  the  successor  of  the  crown  and 
succeeded  to  the  latter's  obligations ;  that  the  new  cor- 
poration was  in  fact  a  new  contract  avoiding  in  part 
the  old  contract  with  the  established  college. 

When  the  full  effect  of  this  decision  became  under- 
stood the  states  immediately  took  steps  to  protect 
themselves.  The  so-called  police  power  of  the  state 
— the  power  which  transcends  even  the  constitution  in 
permitting  the  state  to  protect  the  health,  morals  and 
welfare  of  the  people — had  not  been  recognized  in 
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law.  Hence  it  seemed  possible  for  the  state  to  make 
a  contract  todaj^  that  would  be  so  injurious  in  the 
changed  circumstances  of  another  generation  as  to  be 
almost  intolerable.  Thereupon  the  states  placed  a 
proviso  in  their  constitutions  that  all  charters  there- 
after granted  should  be  subject  to  alteration,  amend- 
ment or  repeal  at  any  time  by  the  state.  Thus  if  the 
state  does  amend  or  repeal  a  charter  it  does  not  avoid 
any  of  its  obligations.  The  full  effect  of  this  doctrine 
should  be  comprehended  by  every  business  man.  A 
case  in  point  will  serve  to  bring  out  this  effect. 

A  corporation  was  formed  in  the  State  of  New 
York  to  carry  on  a  dental  business,  to  hire  offices  and 
engage  the  services  of  licensed  dentists.  Thousands  of 
dollars  were  invested  in  equipment  and  advertising. 
A  law  was  then  passed  that  none  but  duly  licensed 
dentists  could  advertise  to  practise  dentistry.  This 
was  construed  by  the  courts  to  apply  to  corporations 
and  to  prevent  corporations  from  advertising  since 
they  could  not  take  the  examinations  and  therefore 
could  not  get  the  prescribed  license.  But,  argued  the 
directors,  how  about  our  charter  which  gives  us  specifi- 
cally the  right  to  do  exactly  what  we  are  doing?  The 
court  disposed  of  this  argument  by  saying  that  if  the 
law  did  in  effect  repeal  the  corporation's  charter  the 
law  merely  exercised  a  privilege  of  the  state  vouch- 
safed to  the  state  by  every  corporate  charter,  thru 
the  constitutional  provision  above  mentioned.  Thus 
has  been  lost  mucli  valuable  good-will  in  dental,  medi- 
cal and  legal  corporations. 
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3.  Corporate  powers. — The  reader  will  object  that 
to  show  such  leniency  toward  one  party  to  a  contract 
is  both  unfair  and  illogical.  The  state  enters  into  a 
contract  with  certain  people,  yet  it  may  do  as  it  pleases 
with  the  contract,  may  even  repudiate  any  or  all  pro- 
visions. But  allowances  must  be  made  for  the  fact 
that  one  of  the  parties  is  the  state,  without  whose  power 
all  contracts  would  be  hollow  words.  The  contract 
of  the  state  is,  in  effect,  that  the  persons  conducting 
the  corporation  shall  have  certain  rights  and  privi- 
leges; that  these  rights  and  privileges  shall  be  pro- 
tected against  third  persons,  and  that  in  collateral 
matters  arising  between  the  state  and  the  corpora- 
tions these  rights  and  privileges  shall  be  recognized 
as  a  basis  for  negotiation. 

These  rights  and  powers  may  be  divided  into  three 
classes :  implied,  express  and  incidental. 

4.  Implied  jmwers. — The  implied  powers  of  a  cor- 
poration are  those  powers  which  every  corporation  has 
by  virtue  of  its  corporate  existence.  It  is  not  neces- 
sary that  they  should  be  expressly  stated  in  the  cor- 
porate charter.  Among  them  is  the  power  to  sue  and 
be  sued  in  the  corporate  name.  Partnerships,  it  will 
be  recalled,  sue  and  are  sued  in  the  names  of  the 
individual  partners.  A  corporation  has  always  the 
right  to  have  a  corporate  seal,  which  follows  as  a 
natural  incident  of  the  right  to  use  a  distinct  cor- 
porate name.  More  important,  however,  is  the  so- 
called  right  of  continuous  succession.  By  virtue  of 
this  power  the  members  may  exchange  their  interest 
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in  the  corporation  without  dissolving  it,  nor  is  the 
corporation  dissolved  by  the  death  of  a  member. 

Right  here  it  is  well  to  point  out  an  important  dif- 
ference between  the  partnership  and  the  corporation. 
In  the  partnership  each  member  is  a  general  agent  of 
the  business,  and  this  is  the  reason  why  partnerships 
are  dissolved  when  a  partner  dies.  The  survivors 
should  not  be  compelled  to  accept  the  decedent's  heirs 
as  their  general  agents.  In  the  corporation,  how- 
ever, each  member  is  not  a  general  agent.  The  gen- 
eral agents  are  the  elected  directors  acting,  not 
separately,  but  as  a  unit.  Continuous  succession, 
therefore,  is  possible  and  not  injurious,  since  the  new 
members  of  a  corporation  cannot  deal  with  third  per- 
sons on  behalf  of  the  corporation  but  can  merely  help 
to  elect  the  directors. 

Another  implied  power  is  the  power  to  hold  such 
property  as  is  necessary  to  carry  out  the  express  pur- 
poses of  the  corporation.  In  England  this  includes 
the  right  to  hold  stock  in  other  companies.  In  this 
country  the  power  is  implied  in  insurance  companies 
and  other  financial  institutions  that  could  not  find  ade- 
quate means  of  investing  their  funds  if  they  were  not 
permitted  to  hold  stock  of  other  companies.  For  the 
ordinary  corporation  the  power  to  hold  stocks  is  an 
express  power  that  must  be  claimed  in  the  corporate 
charter.  In  a  few  states  special  rules  prohibit  cor- 
porations from  holding  real  estate.  Finally  the  cor- 
poration has  general  power  to  make  necessary 
contracts  in  the  exercise  of  its  express  powers. 
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5.  Eccpress  powers  of  corporations. — The  charter 
which  the  corporation  obtains  from  the  state  confers 
the  right  to  conduct  a  certain  kind  or  kinds  of  busi- 
ness. Thus  the  corporation  may  be  given  the  right 
to  run  a  raih'oad,  to  build  locomotives,  to  buy  and  sell 
general  merchandise  and  the  like.  The  specific 
powers  thus  conferred  are  termed  the  express  powers 
of  the  corporation.  In  most  states  corporations  may 
be  formed  to  carry  on  any  number  of  separate  lines  of 
work,  but  in  a  few  states  like  Pennsylvania,  the  ex- 
13ress  powers  are  restricted  to  one  general  line.  In 
many  jurisdictions,  ordinary  business  corporations  are 
not  permitted  to  include  any  and  every  power  that 
comes  into  the  mind  of  the  projectors.  Thus  in  Xew 
York,  corporations  cannot  engage  in  legal  work. 
Corporations  doing  a  banking  business  or  a  so-called 
public  service  business,  such  as  electric  lighting  and 
railway  transportation,  are  compelled  to  incorporate 
under  special  statutes  that  provide  special  methods  of 
regulation  by  the  state. 

It  may  be  fairly  said  that  in  Canada  also  the  ex- 
press powers  granted  by  charter  or  letters  patent  are 
usually  correlated,  tho  it  is  in  the  discretion  of  the 
official  designated  by  the  various  Companies  Acts  to 
grant  letter  patent,  to  grant  a  charter  for  any  of  the 
purposes  or  objects  (with  certain  exceptions)  to  which 
the  legislative  authority  of  the  Parliament  of  Canada 
or  the  particular  provincial  legislature  extends.  Ac- 
cordingly the  applicants  for  charter  powers  must  com- 
ply with  the  prevailing  practice  of  the  Department  of 
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the  Secretary  of  State  for  Canada  or  of  the  Pro- 
vincial Secretary.  The  annual  reports  of  the  Secre- 
tary of  State  bear  witness  to  the  very  wide  diversity 
of  powers  which  certain  companies  have  been  author- 
ized to  exercise.  Thus  there  is  under  Canadian  prac- 
tice no  reason  why  a  company  authorized  to  manu- 
facture sewing  machines  should  not  be  authorized  to 
manufacture  bicycles,  automobiles  and  typewriters. 
Among  the  certain  exceptions  above  noted  to  which 
the  discretion  of  the  Secretary"  of  State  does  not 
apply  are,  for  instance,  banks  and  insurance  com- 
panies which  are  incorporated  by  special  statute. 

A  company,  it  mus^  not  be  forgotten,  has  only  such 
powers  as  are  expressly  conferred  upon  it,  and  such 
incidental  powers  as  may  reasonably  be  inferred  from 
those  powers.  Incorporators  should  therefore  be 
most  careful  to  define  in  their  application  in  con- 
siderable detail  the  primary  objects  and  purposes  for 
which  incorporation  is  sought,  and  also  such  sub- 
sidiary and  ancillary  powers  as  are  not  given  by  the 
Companies  Act,  either  in  express  terms  or  by  reason- 
able implication.  The  reader  will  find  it  of  interest 
to  refer,  in  the  Canadian  papers,  to  the  "Notices  of 
Incorporation"  of  companies  chartered  from  time  to 
time  by  Dominion  or  provincial  authority,  and  to  ob- 
tain an  idea  of  how  carefully  (and  at  times  how  care- 
lessly) the  objects  are  expressed. 

As  to  Canadian  companies  it  may  be  said  further 
that  the  Department  of  the  Secretary  of  State  at 
Ottawa  has  issued  a  booklet  of  instructions  and  sug- 
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gestions  for  use  by  intending  incorporators.  The 
statement  of  objects,  we  are  told,  should  be  clear  and 
concise  and  should  not  embody  powers  which  are  al- 
ready embodied  in  the  act  under  which  the  company 
is  to  be  incorporated.  For  instance,  the  right  to  ac- 
quire land  for  the  purposes  of  the  company,  to  mort- 
gage assets  and  to  issue  debentures  is  given  by  the 
act,  and  shoLild  not  and  need  not  be  asked  for  in 
the  application — unless  it  is  intended  to  vest  the  bor- 
rowing power  permanently  in  the  directors  and  thus 
exclude  the  necessity  of  having  a  by-law  for  this  pur- 
pose approved  by  the  shareholders,  as  required  by  the 
act.  Where  the  act  contains  no  express  provisions 
on  the  subject,  the  power  sought  should  not  be  left 
to  inference  or  implication,  but  should  be  expressly 
stated  in  the  incorporating  instrument. 

When  the  courts  come  to  construe  object  clauses 
they  lean  toward  distinguishing  (at  least  under  Eng- 
lish and  Canadian  practice)  the  primary  or  express 
from  the  subsidiary  objects,  the  latter  being  deemed 
to  be  limited  and  controlled  by  the  former.  Conse- 
quently a  company  could  not  carry  on  a  subsidiary 
business  if  it  had  ceased  to  carry  on  the  principal 
business  for  which  it  was  chartered.  This  defect  may 
be  to  some  extent  overcome  by  inserting  in  the  objects 
clauses  a  clause  providing  that  the  company  can  carry 
on  any  one  or  more  of  the  objects,  powers  or  purposes, 
without  regard  to  the  others ;  and  such  a  clause  cannot . 
be  made  too  explicit. 

6.  Incidental  powers. — The  incidental  powers  in- 
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elude  those  privileges  reasonably  necessary  to  carry 
out  the  express  and  implied  powers.  For  example, 
suppose  a  company  had  express  power  to  conduct  a 
leather  business.  Incidentally  it  would  have  the  right 
to  engage  in  the  lumber  business,  since  to  sell  the  lum- 
ber left  after  the  tanning  bark  had  been  stripped  from 
trees  would  be  an  ordinarily  prudent  method  of  mak- 
ing the  best  of  property  the  company  had  to  acquire. 
Unless  specifically  prohibited  by  law  every  company 
has  an  implied  power  to  borrow  money.  It  there- 
fore has  the  incidental  power  of  mortgaging  its  prop- 
erty to  secure  the  loan. 

The  various  Canadian  Companies  Acts  (there  is  a 
Dominion  act  and  a  local  or  provincial  act  in  each 
province)  have  provisions  which  may  be  generalized 
by  saying  that  companies  incorporated  under  the  par- 
ticular acts  are  vested  with  all  the  powers  and  priv- 
ileges and  immunities,  requisite  or  incidental  to  the 
carrying  on  of  their  undertakings — that  is,  over  and 
above  those  powers  specially  conferred  by  the  gen- 
eral act  or  by  the  si)ecial  act  or  letters  patent. 
In  a  word,  without  it  being  necessarily  so  stated  in 
the  general  or  special  act  or  the  letters  patent,  a  com- 
pany may  acquire,  alienate  and  possess  property,  sue 
and  be  sued,  contract,  incur  obligations,  and  bind 
others  in  its  favor.  A  company  is  not  like  an  indi- 
vidual; it  is  created  with  certain  definite  powers; 
these,  and  such  powers  as  may  fairly  be  regarded  as 
incidental  or  consequential  upon  those  things  which 
the  legislature  has  authorized,  it  alone  may  exercise. 


136  ORGANIZATION  AND  CONTROL 

This  leads  us  naturally  to  our  next  paragraph,  a  con- 
sideration of  acts  ultra  vires  (beyond  the  power)  of 
the  company. 

7.  Ultra  vires  contracts. — When  a  corporation 
makes  a  contract  that  is  beyond  its  express,  implied 
and  incidental  powers  the  contract  is  said  to  be  ulti'a 
vires.  The  state  may  intervene  and  go  so  far  as  to 
dissolve  the  corporation.  Moreover,  the  contract  is 
generally  unenforcible,  especially  if  it  has  not  yet 
been  acted  upon  by  either  party.  It  is  very  impor- 
tant, therefore,  in  cases  where  a  corporation  may  wish 
to  extend  its  business  in  the  future,  that  the  charter 
confer  broad  privileges  and  that  whoever  draws  the 
contract  use  his  imagination  to  cover  every  conceivable 
line  of  the  business  that  the  company  is  likely  to  care 
to  undertake.  The  charter  may  indeed  be  expanded 
later  by  amendment ;  but  such  a  procedure  takes  time 
and  may  cause  trouble  and,  in  the  case  of  large  com- 
panies with  many  stockholders,  may  involve  an  ex- 
pense which  is  by  no  means  negligible. 

An  ultra  vires  act  cannot  be  validated  by  even  the 
unanimous  consent  of  the  shareholders,  or  by  a  judg- 
ment rendered  against  the  company  by  consent.  If 
it  were  otherwise,  this  creature  of  the  legislature,  the 
company,  would  acquire  from  its  own  shareholders  or 
from  the  courts  the  benefit  of  acts  which  by  its  author 
w^ere  denied  it.  A  shareholder  can  sue  in  his  own 
name  alone,  to  prevent  a  company  either  commencing 
or  continuing  something  which  is  beyond  the  com- 
pany's powers. 
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8.  Corporations  are  persons,  hut  not  citizens. — A 
corporation  is  generally  considered  as  a  person  and 
entitled  to  all  the  privileges  and  immunities  conferred 
by  the  Federal  and  state  constitutions  guaranteeing  to 
every  person  the  rights  of  life,  liberty  and  property. 
These  cannot  be  revoked  except  by  due  process  of  law. 
For  a  few  exceptional  purposes  a  corporation  is  con- 
sidered a  citizen.  '  For  instance,  a  corporation  is  en- 
titled to  go  into  the  Federal  courts  if  it  desires  to  sue 
a  citizen  of  another  state.  But  corporations  are  gen- 
erally not  considered  to  be  citizens.  They  are  not 
citizens  under  that  provision  of  the  United  States  Con- 
stitution which  says  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states." 

9.  Classification  of  corporations. — Corporations 
may  be  classified  in  three  groups:  domestic,  foreign 
arid  alien.  The  first  group  depends  on  the  sovereign 
to  whom  the  corporation  primarily  oAves  allegiance. 
A  corporation  is  considered  domestic  only  within  the 
state  in  which  the  corporation  is  formed.  In  other 
states  it  is  considered  a  foreign  corporation.  Cor- 
porations organized  outside  the  country  are  consid- 
ered alien  corporations.  They  generally  have  the 
rights  of  aliens  under  the  law. 

10.  Foreign  corporations. — It  is  possible  for  a  state 
to  prevent  a  foreign  corporation  from  doing  business 
inside  its  boundaries,  but  such  a  provision  cannot  be 
construed  to  prevent  the  corporation  from  doing  busi- 
ness from  its  home  state  into  any  other  state  of  the 
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Union  since  transactions  between  the  states  are  con- 
sidered interstate  commerce,  over  which  Congress  has 
exclusive  jurisdiction. 

In  Canada  a  Dominion  company  may  do  busi- 
ness in  any  province,  tho  it  may  be  taxed  by  the 
province.  It  is  not  regarded  as  a  foreign  company, 
nor  can  it  be  prevented  from  doing  business  because 
it  does  not  pay  the  tax.  A  provincial  company  is 
regarded  in  other  provinces,  however,  as  foreign,  and 
can  engage  in  business  in  a  province  other  than  the 
province  of  its  origin,  only  upon  permission  or  license 
to  do  so.  It  may  do  business  from  its  home  province 
into  another  province,  but  cannot  go  and  estabhsh 
itself  there  without  license. 

Ordinarily,  before  a  corporation  may  do  business 
within  a  state  or  province,  it  must  file  certain  papers — 
generally  a  copy  of  the  certificate  of  incorporation 
and  a  statement  designating  the  ^^lace  where  the  prin- 
cij^al  office  inside  the  state  is  to  be  kept,  and  also  some 
person  upon  whom  service  of  judicial  and  other  proc- 
esses may  be  made.  In  many  states  foreign  corpora- 
tions are  required  to  consent  to  the  appointment  of 
some  public  official  as  the  person  to  receive  service  of 
processes  in  the  event  that  the  agent  designated  by 
the  corporation  cannot  be  found.  Foreign  corpora- 
tions are  also  ordinarily  required  to  pay  a  tax  which  is 
imposed  on  the  corporation  in  proportion  to  the 
amount  of  capital  employed  within  the  state.  If  all 
of  the  business  of  the  foreign  corporation  is  inter- 
state business  and  none  of  it  is  intrastate,  this  license 
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tax  cannot  be  collected  since  it  is  a  burden  upon  inter- 
state commerce. 

11.  Public,  quasi-public  and  private  corporations. 
— Another  classification  of  corporations  considers 
them  from  the  standpoint  of  their  relation  to  the  state. 
Public  corporations  are  subdivisions  of  the  state  with 
fixed  territorial  boundaries.  They  may  or  may  not 
have  delegated  to  them  certain  of  the  attributes  of 
sovereignty.  Examples  of  public  corporations  are  a 
city,  a  county,  a  road  district. 

Quasi-public  corporations  or  public  service  corpora- 
tions are  those  which  possess  a  franchise  to  use  public 
property  for  a  public  purpose  but  for  private  gain. 
A  railroad  company,  a  gas  company,  or  an  electric 
light  and  power  comj^anj^  illustrates  this  class. 

Private  corporations  are  corporations  which  are 
formed  for  private  purposes  and  for  private  gain. 
The  ordinary  manufacturing  or  trading  company  is 
a  private  corporation. 

12.  General  and  special  franchises. — Every  cor- 
poration has  a  franchise,  known  as  a  general  fran- 
chise. This  franchise  is  the  corporation's  contract 
witli  the  state  containing  the  privilege  granted  by  the 
state  to  exist  as  a  separate  entity  with  all  the  rights 
and  immunities  of  a  person  within  the  state. 

Quasi-public  corporations  have  in  addition  a  spe- 
cial franchise  conferring  the  right  to  use  public  prop- 
erty. General  franchises  can  be  multiplied  indefi- 
nitely. Thus  everybody  can  be  given  a  franchise  to 
vote  for  public  officers,  and  an  indefinite  number  of 
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corporations  can  be  formed.  But  special  franchises 
are  necessarily  limited.  It  would  be  impossible  for 
more  than,  say,  a  dozen  companies  to  use  the  tracks 
laid  in  a  city  street,  and  it  has  been  found  quite  im- 
practicable to  give  the  franchise  to  more  than  one  or 
two  companies  to  lay  pipes  under  city  streets. 

13.  Investors'  classification  of  corporations. — The 
investor  is  primarily  interested  in  earnings  of  cor- 
porations, and  he  therefore  classifies  corporations  in 
.such  a  way  that  all  the  members  of  a  given  class  can 
be  fairly  well  compared  with  one  another  in  respect 
to  the  stability  of  their  earnings.  For  this  reason 
the  investor  speaks  of  public  utilities,  raikoads,  indus- 
trials and  mining  corporations. 

Public  utilities  include  urban,  suburban  and  inter- 
urban  street  railways,  electric  lighting  and  power  com- 
panies, gas  companies,  water  companies  and  telephone 
and  telegraph  companies.  The  railroads  include  the 
steam  railroads  of  the  country,  tho  in  the  process  of 
electrification  it  has  become  difficult  to  draw  a  line 
between  branch  roads  and  what  have  heretofore  been 
designated  as  interurbans. 

The  industrials  include  all  the  manufacturing  and 
trading  companies  such  as  the  United  States  Steel 
Corporation,  Westinghouse  Electric  and  Manufac- 
turing Company,  American  Car  and  Foundry  Com- 
pany, American  International  Corporation,  Canadian 
Car  and  Foundry  Company,  Limited,  the  Steel 
Company  of  Canada,  Limited,  etc. 

In  the  class  with  mining  companies  are  ordinarily 


CORPORATIONS  141 

included  all  corporations  whose  purpose  is  to  extract 
raw  materials  from  the  earth,  such  as  timbering  and 
lumbering  corporations. 

Public  utilities  are  quasi-public  corporations  which 
usually  have  a  monopoly  because  of  their  special  fran- 
chises and  because  of  the  immense  investment  in  their 
properties  and  plants.  Their  earnings,  therefore,  are 
more  stable  than  .those  of  the  industrials  and  mining 
corporations.  Further  discussion  of  these  companies 
will  be  found  in  the  Text  on  Investment. 

14.  De  jure  and  de  facto  corporations. — A  corpora- 
tion is  a  creature  of  the  state.     It  must  accordingly  be 
formed  as  the  state  prescribes.     "Wlien  a  number  of 
individuals  undertake  to  form  a  corporation,  if  they 
comply  with  all  the  provisions  of  the  law  they  have 
what  is  knowTi  as  a  de  jure  corporation — that  is,  a  cor-  j 
poration  in  law.     If  they  do  not  succeed  in  complying  * 
with  all  the  provisions  of  the  law,  they  may  still  have 
a  corporation  which  will  be  immune  from  attack  by 
everybody  except  the  state.     To  show  in  the  latter  \\ 
case  that  such  a  de  facto  corporation  or  corporation  in  il 
fact  exists,  the  incorporators  will  have  to  prove  (1) 
that  there  was  a  valid  law  under  which  the  corpora- 
tion could  have  been  formed;   (2)   that  there  was  a 
bona  fide  attempt  to  comply  with  the  provisions  of 
this  law;  and   (3)  that  there  has  been  a  use  of  cor- 
porate powers,  that  is,  that  the  individuals  have  as- 
sumed that  they  have  had  a  corporation  and  have 
acted  accordingly. 

The  following  instance  illustrates  this  condition: 
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The  law  provides  that  three  citizens,  all  of  full  age, 
may  form  a  corporation.  A  promoter  names  two  ^ 
persons  who  with  himself  are  to  be  the  incorporators. 
It  is  subsequently  discoAxred  that  one  of  the  incor- 
porators was  not  of  age  at  the  time  the  papers  were 
signed.  If  those  responsible  for  the  incorporation 
knew  of  this  at  the  time  and  wilfully  violated  the  law, 
it  cannot  be  said  that  they  had  made  a  bona  fide  at- 
tempt to  comply  with  the  law.  If,  however,  the  in- 
fant incorporator  appeared  to  be  of  age  and  there 
was  no  reason  for  questioning  him  on  that  point,  the 
corporation  would  undoubtedly  exist  in  fact;  it  would 
be  a  de  facto  corporation. 

Where  neither  a  de  jure  nor  a  de  facto  corporation 
is  created,  the  persons  associated  are  considered  part- 
ners with  all  the  obligations  of  partners.  Hence  the 
importance  of  determining  whether  an  improperly  in- 
corporated company  is  at  least  a  de  facto  corporation. 

1  The  Dominion  Companies  Act  provides  that  not  less  than  five  persons 
must  apply  for  incorporation. 

REVIEW 


X-Y-Zj  three  persons,  sell  out  their  entire  partnership  to  A, 
with  ancillary  promise  not  to  engage  in  business  under  the  firm 
name.  They  incorporate  the  Z-Y-X  Company,  in  the  same  line 
of  business.  May  A  restrain  the  company  from  doing  business 
on  the  contract  itself?     On  any  other  principle? 

A,  B,  C  are  members  of  the  X  corporation,  which  owns  a  block 
of  land  under  contract  of  sale  to  Z.  A,  B,  C  sign  the  deed  and 
deliver  it  to  Z.     Does  Z  get  title  ? 

All  the  stockholders  of  the  A  Company  die.     The  directors 
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were  not  stockholders,  not  being  required  to  be  stockholders  by 
the  law  of  the  state  in  which  the  company  was  formed.  What 
should  the  directors  do  ? 

^Vhy  is  it  wise  for  the  state  to  give  public  utility  companies 
a  monopoly  of  their  kind  of  business  in  the  territory  they  serve? 

Why  are  public  utility  earnings  more  stable  than  those  of  rail- 
roads, and  the  earnings  of  railroads  more  stable  than  those  of 
industrials  ? 


Ill— 11 


CHAPTER  XI 

INCORPORATION    AND    DISSOLUTION   OF 
COMPANIES 

1.  The  corporate  charter. — In  early  times  corporate 
charters  were  granted  by  the  king.  Later  this  pre- 
rogative was  taken  over  by  Parhament,  and  when  the 
colonies  became  independent  the  right  was  vested  in 
the  state  legislatures.  The  Federal  Congress  has 
power  to  incorporate  companies  to  do  any  of  the 
things  over  which  Congress  has  been  given  jurisdic- 
tion by  the  Constitution.  Thus,  because  the  national 
government  may  borrow  and  coin  money,  Congress 
may  form — and  has  formed — national  banks.  Be- 
cause Congress  can  regulate  interstate  commerce,  it 
may  give  charters  to  companies  engaged  in  interstate 
commerce.  Indeed,  it  is  urged  that  a  necessary  step 
in  the  solution  of  many  vexing  railroad  problems  is 
the  incorporation  of  the  railroad  companies  under 
Federal  law. 

Similarly,  the  Dominion  Parliament  may  incorpo- 
rate companies  to  do  any  of  the  things  over  which  by 
the  Constitution  it  has  been  given  jurisdiction.  Cer- 
tain subjects  are  within  its  exclusive  jurisdiction,  such 
as  banking,  so  that  we  find  a  Dominion  Bank  Act  and 
no  other.     In  Canada  there  is  a  Dominion  Railway 
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Act,  under  which  any  railway  wishing  to  operate  as 
an  interprovincial  or  international  railway  must  seek 
incorporation,  and  then  of  course  only  by  special  act 
of  the  Dominion  Parliament.  The  various  provinces 
have  their  own  railway  acts  governing  railways 
purely  provincial.  Industrial  companies  intending 
to  market  their  goods  thruout  Canada  now  seek  Do- 
minion incorporations,  almost  without  exception,  as 
there  has  been  considerable  doubt  raised  as  to  the  right 
of  a  locally  chartered  company  to  engage  generally  in 
interprovincial  trade. 

At  first  each  company  was  formed  by  a  special  act 
of  the  legislature.  Thus  many  of  the  canal  and  turn- 
pike companies  have  special  charters.  For  example. 
Chapter  21  of  the  Laws  of  1793  of  INIassachusetts  is 
an  act  the  sole  purpose  of  which  is  to  give  certain 
persons  the  rights  and  privileges  of  a  corporation  for 
the  purpose  of  building  and  managing  the  jMiddlesex 
Canal.  About  1811,  in  order  to  facilitate  the  forma- 
tion of  companies,  general  incorporation  acts  were 
passed  which  did  away  with  the  necessity  of  applying 
to  the  legislature  for  each  separate  charter.  Accord- 
ing to  the  provisions  of  these  general  acts  a  paper, 
called  a  certificate,  or  articles  of  incorporation,  is 
drawn  up,  and  if  approved  as  not  being  in  contraven- 
tion of  law,  is  filed  in  designated  public  offices. 

In  many  states,  as  in  New  York,  more  than  one 
general  corporation  act  is  on  the  statute  books.  In 
that  state  the  so-called  general  corporation  law  ap- 
plies to  all  corporations;  the  so-called  stock  corpora- 
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tion  law  applies  to  stock  corporations — as  dis- 
tinguished from  incorporated  clubs,  churches,  etc., 
which  do  not  issue  transferable  shares  of  stock; 
finally  there  is  a  series  of  corporation  laws  governing 
special  forms  of  business.  Thus  railroads  incorporate 
under  the  railroad  law  and  banks  under  the  banking 
law,  while  ordinary  industrial  or  mercantile  companies 
incorporate  under  the  business  corporation  law.  The 
arrangement  of  corporation  laws,  of  course,  is  not  the 
same  in  every  state.^  But  if  Xew  York  be  taken  as 
a  model,  it  may  be  said  that  the  charter  of  any  ordinary 
business  corporation  consists  of  the  general  corpora- 
tion law,  the  stock  corporation  law,  the  business  cor- 
poration law  and  the  articles  of  incorporation  filed  in 
the  office  of  the  Secretary  of  State. 

2.  Certificate  of  incorpoi'ation. — In  New  York  the 
certificate  of  incorporation  of  a  business  corporation 
must  contain  nine  clauses. 

1.  Name  of  the  corporation.  Usually  the  name 
ends  Avith  the  word  "corporation,"  but  if  not  there 
must  be  added  "Inc."  or  "Incorporated." 

2.  Purposes  for  which  it  is  to  be  formed. 

3.  Amount  and  kinds  of  capital  stock. 

4.  Number  of  shares  into  which  the  capital  stock 
shall  be  divided  (each  of  the  par  value  of  between  $5 
and  $100),  and  the  amount  of  the  capital  (not  less 
than  $500)  with  which  the  corporation  wull  begin  busi- 

1  For  a  compilation   of  corporation   laws   see   "Corporation  Manual," 
published  by  the  Corporation  Manual  Company,  New  York. 
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ness.     Under  a  recent  enactment,  stock  may  be  is- 
sued without  par  value. 

5.  Location  of  the  principal  office. 

6.  Duration,  which  may  be  perpetual. 

7.  Number  of  directors. 

8.  Name  and  post-office  address  of  each  of  the  di- 
rectors for  the  first  year. 

9.  Name  and  post-office  address  of  each  of  the  cor- 
porators, and  the  statement  of  the  number  of  shares 
of  stock  which  each  agrees  to  take. 

Many  other  provisions  may  be  inserted;  the  cor- 
poration laws  of  most  states  provide  that  certain 
powers  can  be  exercised  by  the  corporation  only  when 
the  certificate  so  provides.  It  is  quite  necessar}^ 
therefore,  to  study  the  laws  of  the  jurisdiction  in 
which  the  corporation  is  proposed  to  be  organized,  to 
determine  whether  any  powers  that  the  corporation 
may  care  to  exercise  must  be  included  in  the  certifi- 
cate. 

A  certificate  of  incorporation  usually  may  be 
amended  by  a  two-thirds  vote  of  the  stockholders.  In 
most  states  the  certificate  required  by  the  statute  is 
similar  to  that  of  New  York,  given  above,  except 
that  Sections  7  and  8  may  be  omitted ;  the  directors  not 
being  chosen  until  the  first  meeting  of  the  stockholders 
is  held  and  the  number  of  directors  being  fixed  by  the 
by-laws. 

3.  Organizing  a  corporation. — The  certificate  of  in- 
corporation must  be  signed  and  acknowledged  by  the 
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incorporators  and  then  sent  to  the  Secretary  of  State. 
In  New  York  the  certificate  need  not  be  executed  at 
a  formal  meeting.  In  Massachusetts  and  some  other 
states  the  incorporators  meet,  execute  their  articles 
of  agreement,  and  then  submit  the  latter  accompanied 
by  the  minutes  of  the  meeting  to  the  proper  state  offi- 
cer. The  latter  examines  the  papers  carefully  to  see 
whether  they  comply  with  all  the  provisions  of  the  law. 
The  most  usual  cause  for  complaint  arises  from  the 
fact  that  the  proposed  certificate  contains  powers 
which  an  ordinary  corporation  cannot  exercise  un- 
less there  has  been  an  attempt  to  organize  it  under 
the  provisions  of  some  special  corporation  act,  such 
as  the  banking  law,  the  insurance  law,  the  transporta- 
tion law,  or  the  education  law.  If  objection  is  made 
by  the  Secretaiy  of  State,  the  proposed  certificate  is 
returned  to  the  incorporators,  and  they  either  omit 
the  objectionable  clauses  or  else  entirely  abandon  the 
certificate  and  organize  under  the  provisions  of  the 
special  corporation  act. 

If  the  Secretary  of  State  accepts  the  certificate,  an 
organization  tax  is  paid — varying  in  amount  in  the 
different  states — to  the  state  controller  or  state  treas- 
urer, and  a  duplicate  copy  of  the  certificate  is  filed 
with  the  clerk  of  the  county  in  which  the  principal 
office  of  the  corporation  is  to  be  situated.  After  these 
formalities  have  been  observed,  a  meeting  of  the  in- 
corporators is  held  to  elect  directors  (in  New  York 
the  directors  for  the  first  year  are  apjDointed  by  the 
certificate) ,  to  adopt  by-laws,  and  to  provide  for  rais- 
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ing  capital  thru  the  sale  of  the  capital  stock  of  the 
corporation.  In  many  states  the  certificate  must  be 
published,  for  a  certain  length  of  time,  in  one  or  more 
newspapers  in  the  county  in  which  the  principal  office 
is  to  be  located.  After  the  papers  have  been  filed,  as 
above  set  forth,  the  meetings  of  the  stockholders  and 
the  directors  have  been  held,  and  the  certificate  has 
been  properly  adyertised,  the  formation  of  the  cor- 
poration is  complete. 

4.  Incorporating  in  Canada. — The  procedure 
under  the  Companies  Act  of  the  Dominion  of  Canada 
leading  to  incorporation  may  be  briefly  outlined  as 
follows : 

Not  less  than  five  persons  may  apply  by  way  of 
petition  to  the  Secretary  of  State  for  letters  patent 
incorporating  them  as  a  company  for  any  of  the  pur- 
poses or  objects  to  which  the  legislative  authority  of 
the  Dominion  Parliament  extends,  except  the  con- 
struction and  working  of  railways  or  of  telegraph  or 
telephone  lines,  the  business  of  insurance,  the  busi- 
ness of  a  loan  company,  and  the  business  of  banking 
and  the  issue  of  paper  money. 

The  applicants  must  be  twenty-one  years  of  age. 
They  sign  the  memorandum  of  agreement,  subscribe 
for  at  least  one  share  each,  and  accompany  their  ap- 
plication with  the  following  particulars: 

(a)  The  proposed  corporate  name  of  the  company, 
wliicli  must  not  be  that  of  any  other  known  company, 
or  liable  to  be  confounded  tlierewith,  or  otherwise 
objectionable. 
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(b)  The  purposes  for  which  incorporation  is 
sought. 

(c)  The  place  within  Canada  which  is  to  be  its 
chief  place  of  business. 

(d)  The  proposed  amount  of  its  capital  stock. 

(e)  The  number  of  shares  and  the  amount  of  each 
share. 

(f)  The  names  in  full  and  the  address  and  calling 
of  each  of  the  applicants,  with  special  mention  of  the 
names  of  the  provisional  directoriS. 

(g)  The  amount  of  stock  taken  by  each  applicant. 
The  petition  must  be  signed  by  each  of  the  appli- 
cants in  person,  in  presence  of  a  witness.  An  affidavit 
establishing  the  sufficiency  of  the  Petition  and  Memo- 
randum of  Agreement  and  another  verifying  the  sig- 
natures of  the  Petition  and  JMemorandum. 

The  Petition  must  be  accompanied  by  the  appro- 
priate fee  which  varies  with  the  amount  of  the  cap- 
italization. Thus,  when  the  capital  is  $50,000  or  less, 
— $100;  when  more  than  $50,000  and  not  more  than 
$200,000,— $100,  and  $1.00  for  every  $1,000  or  frac- 
tional part  thereof  in  excess  of  $50,000;  when  more 
than  $200,000  and  not  more  than  $500,000,— $250, 
and  50  cents  for  every  $1,000  or  fractional  part  there- 
of in  excess  of  $200,000 ;  when  more  than  $500,000,— 
$600,  and  20  cents  for  every  $1,000  or  fractional  part 
thereof  in  excess  of  $500,000. 

Notice  of  the  granting  of  the  letters  patent  is  given 
by  the  Secretary  of  State  by  two  insertions  in  the 
Canada  Gazette.    Thereupon  the  company  is  deemed 
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incorporated.  The  company  must  in  addition  insert 
the  notice  of  incorporation  on  four  separate  occasions 
in  at  least  one  newspaper  in  the  county,  city  or  place 
where  the  head  office  of  the  company  is  to  be.  This 
notice  is  inserted  at  the  company's  expense.  The  pen- 
alty for  failure  of  the  company  to  publish  this  notice 
is  $20  a  day. 

The  company  shall  not  commence  its  operations  or 
incur  any  liability  before  ten  per  cent  of  its  authorized 
capital  has  been  subscribed  and  paid  for. 

It  is  well  worth  noting  here,  since  many  companies 
have  been  heavily  mulcted  bj^  informers  for  neglect  of 
the  precaution,  that  every  such  company  must  keep 
its  name,  with  the  word  "Limited"  after  the  name, 
painted  or  affixed  in  easily  legible  letters,  in  a  conspic- 
uous position  on  the  outside  of  every  office  or  place 
of  business  of  the  company.  The  word  "Limited" 
must  also  appear  in  the  company's  seal,  and  on  its 
letter-heads,  bill-heads,  bills  of  exchange,  promissory 
notes,  receipts,  and  so  on. 

When  it  is  proposed  to  form  an  insurance,  banking 
or  transportation  company,  or  some  other  corporation 
in  which  the  public  at  large  will  have  an  interest,  the 
formalities  upon  organization  are  more  complex  and 
intricate.  L^sually  a  greater  number  of  incorpora- 
tors is  required,  and  a  larger  paid-up  capital.  For 
example,  in  New  York  a  proposed  insurance  com- 
pany must  have  a  large  number  of  applicants  ready 
to  take  out  policies,  and  an  educational  corporation 
must  have  a  valuable  plant.    In  Canada,  banks,  rail- 
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ways  and  insurance  companies  are  incorporated  by 
special  statute.  A  loan  company,  on  the  other 
hand,  may  be  incorporated  by  letters  patent  granted 
by  the  Governor  in  Council — not  by  the  Secretary  of 
State. 

5.  By-latvs. — The  certificate  of  incorporation, 
along  with  the  general  corporation  laws,  is,  as  we 
have  seen,  the  measure  of  the  corporation  power,  its 
contract  with  the  state,  and  its  statement  of  facts  in 
which  third  persons  may  be  interested.  Every  cor- 
poration sets  forth  in  by-laws  its  internal  organiza- 
tion. In  this  country  and  in  Canada  under  the  Do- 
minion Companies  Act,  these  are  not  filed  in  a  public 
office — contrary,  it  may  be  observed,  to  the  rule  in 
England.  Hence  the  by-laws  carry  no  constructive 
notice  to  outsiders,  tho  members  of  the  corporation 
are  presumed  to  know  their  contents. 

The  by-laws  usually  provide  for  the  following 
methods  and  policies:  the  methods  of  issuance  and 
transfer  of  stock ;  the  time  and  place  of  regular  meet- 
ings of  stockholders  and  directors;  the  manner  in 
which  these  and  special  meetings  shall  be  called;  and 
the  order  of  business  in  all  meetings,  and  the  number 
that  shall  constitute  a  quorum ;  the  number,  qualifica- 
tions and  terms  of  office  of  directors;  the  number  of 
members  and  the  powers  of  certain  standing  commit- 
tees, as  well  as  what  shall  be  a  quorum  in  each  case; 
the  titles,  tenure,  duties  and  powers  of  all  officers ;  and 
the  method  of  amending  or  repealing  by-laws.  To 
these  may  be  added  other  provisions,  including,  for  ex- 
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ample,  rules  for  the  custody  of  funds,  the  method 
of  computing  profits  and  of  setting  up  reserves,  and 
a  statement  of  the  times  at  which  dividends  shall  be 
declared. 

By-laws  must  not  make  it  possible  to  show  prefer- 
ence for  one  stockholder  or  group  of  stockholders 
rather  than  for  another,  for  if  they  did  they  would  be 
an  instrument  of'  oppression  in  the  hands  of  a  ma- 
jority. They  must  not  set  unreasonable  limitations 
upon  the  right  of  stockholders  to  transfer  their  stock, 
altho  this  does  not  include  the  denial  of  the  company's 
right  to  demand  payment  of  a  stockholder's  indebted- 
ness to  the  company  before  releasing  him.  By-laws 
which  are  contrary  to  any  provision  of  law,  or  which 
seek  to  prevent  minority  stockholders  from  applying 
to  the  courts  to  correct  a  wrong,  are  void. 

By-laws  are  adopted,  or  amended  in  any  way,  by 
a*  vote  of  the  stockholders.  Usually  a  majority  vote 
is  all  that  is  necessary  tho  in  many  jurisdictions  a  two- 
thirds  or  even  a  three-fourths  vote  is  required.  Di- 
rectors are  frequently  given  the  right  to  add  new  by- 
laws, so  long  as  they  do  not  conflict  with  by-laws 
already  passed  by  the  stockholders.  The  practice  in 
Canada  frequently  is  for  a  by-law  to  authorize  the 
directors  to  amend  or  repeal  by-laws  or  make  new 
ones,  their  action  in  these  respects  to  have  effect  until 
the  next  general  meeting  of  the  company,  when  the 
action  of  the  directors  may  be  ajjproved  or  disap- 
proved. 

6.  Where  to  incorporate. — If  a  company  is  to  do 
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business  in  several  different  states,  the  question  of 
where  it  will  incorporate  will  be  determined  largely  by 
the  nature  of  the  corporation  laws  of  the  several  states. 
Ordinarily,  however,  when  most  of  the  business  of  the 
company  is  to  be  done  in  one  state  and  most  of  its 
property  is  located  in  that  state,  it  will  be  expedient 
to  incorporate  there  unless  the  laws  of  that  state  pre- 
sent some  very  definite  hindrance  to  an  important 
part  of  the  plan  of  organization.  This  question  need 
hardly  arise  in  Canada,  because,  as  we  have  already 
seen,  under  a  Dominion  or  Federal  charter  the  com- 
pany may  operate  anywhere  in  the  country. 

7.  Questions  to  he  considered  before  choosing  a 
state. — When  the  choice  of  a  state  depends  largely 
upon  the  character  of  the  corporation  laws,  very  care- 
ful study  should  be  made  of  the  following  questions : 

(1)  Is  there  any  restriction  in  regard  to  the  cor- 
porate name?  In  New  York  ordinary  business  cor- 
porations are  forbidden  to  use  any  one  of  a  long  list  of 
designated  titles.  The  prohibited  names  would  not 
ordinarily  be  chosen,  however,  by  the  projectors  of  a 
general  business  company. 

(2)  Are  there  any  restrictions  as  regards  the  pur- 
poses for  which  the  company  can  be  formed  ?  In  some 
states  corporations  are  not  allowed  to  carry  on  certain 
lines  of  business  unless  they  organize  under  special 
acts;  and  in  other  states,  like  Pennsylvania,  a  corpora- 
tion cannot  be  organized  to  carry  on  more  than  one  line 
of  business. 

(3)  May  the  stock  be  conveniently  arranged  in  dif- 


INCORPORATION  AND  DISSOLUTION       155 

ferent  classes  so  as  to  distribute  the  control,  income  and 
risk  in  different  ways  among  different  groups  of  own- 
ers? 

(4)  Is  there  any  limitation  on  the  amount  of  in- 
debtedness? In  some  states  bonds  may  not  be  issued 
to  an  amount  greater  than  a  certain  proportion  of  the 
capital  stock. 

( 5 )  ]May  the  number  of  directors  be  fixed  in  the  by- 
laws? In  Xew  York,  for  example,  the  certificate  of 
incorporation  must  be  amended  if  the  number  of  di- 
rectors is  to  be  changed.  To  obviate  this  difficulty, 
however,  a  large  number  may  be  provided  for  in  the 
certificate  of  incorporation,  while  a  smaller  number 
only  may  be  elected,  the  other  positions  being  left  va- 
cant. 

(6)  Xeed  any  of  the  directors  be  residents  of  the 
state?  A  great  many  mining  corporations  were 
formed  in  Delaware,  but  at  one  time  a  local  represen- 
tative always  had  to  be  made  a  member  of  the  board ; 
this  was  a  serious  disadvantage.  In  1915  the  law  was 
changed. 

(7)  Is  it  necessary  to  have  a  local  agent?  If  so, 
the  requirement  is  not  so  burdensome  as  that  last  men- 
tioned, for  in  a  great  many  states  so-called  incorporat- 
ing companies  exist  for  the  sole  purpose  of  providing 
the  necessary  agent. 

(8)  ]\Iust  directors'  meetings  be  held  within  the 
state?  A  provision  to  this  effect  is  particularly  bur- 
densome, since  directors  cannot  vote  by  proxy. 

(9)  INIust  the  company  maintain  a  principal  office 
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in  the  state,  and  must  stockholders'  meetings  be  held 
there  ?  Such  a  requirement  is  quite  frequently  found 
in  the  statutes,  but  it  is  not  objectionable  since  stock- 
holders vote  by  proxy. 

(10)  Is  it  necessary  for  directors  to  be  stockhold- 
ers? In  a  great  many  states,  including  New  York 
and  iNIassachusetts,  by-laws  may  provide  that  direc- 
tors need  not  be  stockholders. 

(11)  Do  stockholders  have  any  unusual  liabilities? 
In  some  states  they  are  held  strictly  liable  for  wages, 
and  in  other  states,  such  as  Minnesota  and  California, 
there  is  some  general  liability  to  creditors  in  addition 
to  the  liability  to  pay  for  the  par  value  of  the  stock. 

(12)  INIay  stock  be  paid  for  at  less  than  par,  or  in 
anything  but  cash  ? 

(13)  Is  the  duration  of  the  company  limited? 

(14)  Are  there  any  burdensome  requirements  as 
to  keeping  the  corporate  and  financial  books  in  the 
state,  or  in  regard  to  the  number  of  annual  reports 
that  must  be  filed? 

(15)  Are  there  any  provisions  affecting  the  hold- 
ing of  stock  in  other  corporations? 

(16)  Have  the  laws  been  weU  adjudicated?  The 
internal  management  of  a  corporation  is  ordinarily 
governed  by  the  law  of  the  state  in  which  the  corpora- 
tion was  formed,  no  matter  where  an  action  is  brought 
to  enforce  that  law.  The  courts  frequently  interpret 
statutes  to  mean  something  quite  different  from  what 
they  may  appear  to  mean,  to  the  ordinary  layman. 
One  of  the  most  important  of  statutes  of  this  kind  is 
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that  found  in  the  laws  of  New  Jersey,  JNIaine  and  other 
eastern  states  providing  that  stock  may  be  paid  for 
in  property,  and  that  in  the  absence  of  fraud  the  judg- 
ment of  the  directors  as  to  the  value  of  the  property 
shall  be  conclusive.  New  Jersey  and  JNIaine  have 
other  laws,  however,  which  state  that  any  gross  dis- 
crepancy between  the  par  value  of  the  stock  issued 
and  the  reasonable  value  of  the  property  for  which  it 
is  issued,  shall  be  considered  sufficient  to  indicate 
fraud. 

(17)  Are  the  taxes  burdensome?  Some  of  the 
taxes  to  be  considered  are  the  organization  tax,  the  an- 
nual franchise  tax,  taxes  on  indebtedness,  taxes  on 
transfers  of  stock,  and  the  inheritance  taxes.  The 
tax  last  named  falls  upon  persons,  whether  living 
within  or  outside  the  state,  who  become  stockholders 
by  inheriting  some  of  the  capital  stock  of  the  corpora- 
tion. There  are  alwaj^s,  also,  the  property  taxes 
levied  on  corporations  and  natural  persons  alike. 

8.  Deciding  upon  the  state  in  which  to  incor- 
jwrate. — As  was  indicated  above,  the  law  is  not 
the  only  question  to  consider  in  deciding  in  w'hich 
state  to  incorporate.  Practical  questions  of  busi- 
ness expediency  may  arise.  Ex-Attornej^-General 
George  W.  Wickersham,  in  an  address  before 
the  Graduate  School  of  Business  Administration 
of  Harvard  University,  summarized  the  problem  as 
follows : 

My  whole  purpose  lias  been  to  emphasize,  by  ilUistrations 
drawn    from    the    varying   provisions    of   constitutions    and 
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statutes,  the  divergent  elements  which  enter  into  the  problem 
where  to  incorporate ;  to  show  that  it  is  not  enough  to  select 
a  state  whose  laws  seem  to  be  simple,  inexpensive  and  free 
from  official  interference;  that  the  matter  cannot  be  deter- 
mined by  turning  to  one  of  the  convenient  handbooks  of 
incorporation  published  by  many  of  the  law  stationers  or 
issued  by  the  corporations  whose  business  is  to  act  in  a  state 
as  the  agent  of  corporations  whose  real  business  is  conducted 
out  of  the  state;  but  that  it  is  necessary  to  carefully  ex- 
amine the  laws  of  all  the  states  where  the  business  is  to  be 
carried  on,  and  that  a  balance  must  be  struck  of  the  ad- 
vantages and  disadvantages  attendant  upon  any  particular 
selection.  Quite  apart  from  a  choice  based  upon  these, 
which  may  be  called  scientific  reasons,  there  are  also  certain 
unscientific  but  often  equally  controlling  considerations. 
Thus,  there  is  a  strong  feeling  among  many  business  men  in 
favor  of  incorporation  in  New  Jersey,  merely  because  it  is 
understood  that  her  attitude  toward  incorporation  is  liberal 
and  encouraging,  and  because  a  very  gi'eat  number  of  large 
companies,  including  the  United  States  Steel  Corporation, 
the  Standard  Oil  Company  of  New  Jersey,  and  others  of  the 
great  industrial  companies  popularly  known  as  "trusts," 
have  been  incorporated  in  that  state;  and  it  is  assumed  that 
their  influence  will  count  in  favor  of  securing  a  continued 
conservative  policy  on  the  part  of  the  legislature,  as  well  as 
of  the  courts,  and  that  smaller  organizations  will  be  safer 
there,  under  the  wing,  so  to  speak,  of  the  great  ones,  than 
in  some  other  state  more  newly  embarked  in  the  business  of 
granting  liberal  charters  to  all  comers  at  small  expense,  and 
few  questions  asked.  But,  as  a  matter  of  fact,  the  annual 
franchise  tax  imposed  on  all  business  corporations  in  New 
Jersey,  added  to  the  taxes  enacted  in  many  of  the  commer- 
cial states  where  they  may  carry  on  their  business,  makes  it 
more  expensive  to  maintain  an  organization  in  that  state 
than  in  one  of  the  states  where  the  corporate  business  is 
really  to  be  done ;  and  the  courts  of  New  Jersey  have  been 
no  more  liberal  in  the  construction  of  their  statutes  than 
those  of  many  other  states ;  in  fact,  they  have  gone  very  far 
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in  the  reasoning  employed,  if  not  in  the  actual  decision 
rendered,  in  the  recent  case  of  Receiver  v.  Heppelheimer 
(69,  N.  J.  Eq.,  36)  to  destroy  that  provision  of  the  New 
Jersey  statute  relating  to  the  finality  of  the  directors'  act  in 
fixing  the  value  of  propert}^  as  the  basis  of  a  stock  issue — a 
provision  which  is  of  more  importance  to  the  purchaser  of 
stock  than  almost  any  other  in  the  whole  corporation  law. 
On  the  other  hand,  there  is  a  feeling  among  many  members 
of  the  profession  that  laws  such  as  those  of  Delaware  and 
West  Virginia  are  too  loose  to  be  resorted  to  for  anything 
but  speculative  enterprises,  such  as  mining  companies  and  the 
like,  and  that  it  would  not  be  desirable  to  form  a  substantial 
corporation  under  the  laws  of  one  of  those  states  to  carry 
on  business  elsewhere. 

On  the  whole,  my  opinion  is,  that  in  the  long  run  it  will 
always  be  found  better  to  incorporate  in  the  state  where  the 
greater  part  of  the  property  of  the  company  is  situated  and 
its  most  important  business  conducted,  unless  the  laws  of 
that  state  present  some  very  definite  objection  to  some  im- 
portant provision  in  the  plan  of  organization. 

9.  Favored  incorporating  states. — Business  men,  in 
incorporating,  have  shown  a  preference  for  certain 
states  because  they  have  the  most  favorable  laws.  In 
some  states,  like  Delaware,  Arizona,  South  Dakota, 
^Nlaine  and  Virginia,  an  important  attraction  has  been 
the  low  cost  of  incorporation.  In  some  cases — in 
Delaware,  JNIaine  and'  Virginia — the  attraction  lies 
partly  in  the  fact  that  both  the  incorporators  and 
the  directors  may  be  non-residents.  ^Moreover,  these 
three  states  require  only  small  annual  franchise  taxes 
of  their  corporations. 

While,  for  example,  in  Xew  York  the  annual  tax' 
for  a  company  incorporated  for  $5,000,000  is  $7,500 

III— 12 
'War  legislation  in  some  states  has  caused  a  radical  change  in  tax  rates. 
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and  in  Xew  Jersey,  $4,000,  it  is  $150  in  Delaware, 
$600  in  Virginia  and  $2,525  in  Maine.  Nearly  all 
the  states  that  are  popular  with  those  who  incorporate, 
allow  an  organization  to  pay  for  capital  stock  in  prop- 
erty, services  or  labor  as  well  as  cash.  This  makes 
promotion  easy.  New  Jersey  is  favored  because  it 
first  permitted  holding  companies,  and  because  its 
proximity  to  Xew  York  City  makes  executive  con- 
trol easy.  Many  of  the  largest  corporations  in  the 
United  States  have  large  executive  offices  in  New  York 
City  and  maintain  nominally  their  principal  offices 
just  across  the  Hudson  River,  in  New  Jersey.  There 
is  one  office  building  in  Jersey  City  which  is  the  legal 
home  of  thousands  of  absentee  corporations.  The 
greatest  number  of  companies  are  formed  in  New 
York  State,  since  more  business  enterprises  are  situ- 
ated there  than  in  any  other  state.  Its  corporation 
laws  are  fair  and  have  acquired  a  very  definite  mean- 
ing as  a  result  of  litigation  in  the  courts. 

In  most  of  the  so-called  incorporating  states,  includ- 
ing all  those  mentioned,  there  are  attorneys  or  cor- 
porations who  make  a  specialty  of  obtaining  charters. 
They  advertise  regularly  where  their  announcements 
can  be  seen  by  business  men  and  investors,  and  thus 
attract  a  gi'eat  many  undertakings  to  their  states. 
Frequently  these  specialists  publish  pamphlet  >  setting 
forth  at  length  and  in  great  detail  the  advantages  that 
their  states  hold  for  corporations. 

10.  Voluntary  dissolution  of  corporations. — Private 
corporations  are  ordinarily  permitted  to  dissolve  at 


INCORPORATION  AND  DISSOLUTION       161 

any  time,  provided  they  comply  with  the  provisions  of 
the  corporation  laws  relating  to  dissolution.  Public 
service  corporations  may  not  dissolve  without  first 
obtaining  special  consent  from  the  state,  since  they  are 
under  obligation  to  carry  out  the  purposes  for  which 
they  are  incorporated.  The  dissolution  of  public- 
service  corporations  is  generally  controlled  by  public- 
utility  commissions. 

In  the  voluntary  dissolution  of  corporations  the 
usual  procedure  begins  with  a  resolution  by  the  direc- 
tors stating  that  dissolution  is  expedient  and  calling 
upon  the  stocldiolders  to  pass  on  the  question.  A 
special  meeting  of  the  stockholders  is  then  convened, 
and  if  two-thirds  of  the  stockholders  in  interest  vote 
in  favor  of  the  dissolution,  certificates  are  drawn  up 
and  filed  in  designated  public  offices.^  Usually  no- 
tices must  be  published  in  newspapers  for  a  certain 
length  of  time  in  order  to  notify  the  public  of  the 
impending  dissolution. 

The  effect  of  dissolution  is  usually  to  make  directors 
trustees  for  the  benefit  of  creditors  and  stockholders. 
The  New  York  law  on  this  point  is  t3"pical. 

Upon  the  dissolution  of  any  corporation,  its  directors, 
unless  other  persons  shall  be  appointed  by  the  legislature, 
or  by  some  court  of  competent  jui'isdiction,  shall  be  the 
trustees  of  its  creditors,  stockholders  or  members,  and  shall 
have  full  power  to  settle  its  affairs,  collect  and  pay  out- 
standing   debts,    and    divide    among    the    persons    entitled 

1  The  Dominion  Windinp-iip  Act  requires  the  passing  at  a  special  meet- 
ing of  shareholders  called  for  the  purpose,  of  a  resolution  requiring  the 
company  to  be  wound  up. 
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thereto  the  mone^'  and  other  property  remaining  after  pay- 
ment of  debts  and  necessary  expenses. 

Such  trustees  shall  have  authority  to  sue  for  and  recover 
the  debts  and  property  of  the  corporation,  by  their  name  as 
such  trustees,  and  shall  jointly  and  severally  be  personally 
liable  to  its  creditors,  stockholders  or  members,  to  the  ex- 
tent of  its  property  and  effects  that  shall  come  into  their 
hands.^ 

11.  Involuntary  dissolution  of  corporations. — Cor- 
porations may  ordinarily  be  dissolved  by  the  state 
when  they  have  not  been  properly  incorporated,  or 
when  they  have  committed  any  act  which  exceeds  their 
lav.'ful  powers  {ultra  vires).  It  was  on  this  latter 
ground  that  the  North  River  Sugar  Refining  Com- 
pany was  dissolved  in  1890  by  the  State  of  New  York. 

In  many  states,  corporations  may  be  dissolved  for 
certain  offenses  of  commission  or  omission;  and  here 
again  we  may  take  the  New  York  law  as  typical. 

In  either  of  the  following  cases,  an  action  to  procure  a 
judgment  dissolving  a  corporation,  created  by  or  under  the 
laws  of  the  state,  and  forfeiting  its  corporate  rights,  privi- 
leges and  franchises,  may  be  maintained,  as  prescribed  in 
the  next  section: 

1.  Where  the  corporation  has  remained  insolvent  for  at 
least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one 
3'ear,  to  pay  and  discharge  its  notes  or  other  evidence  of 
debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawful  busi- 
ness for  at  least  one  year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on 

1  It  is  usual  in  Canada  to  appoint  a  liquidator  as  provided  by  the 
Winding-up  Act,  and  inspectors  to  assist  and  advise  him  as  well  as 
to  watch  the  interests  of  creditors. 
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pledges  or  deposits,  or  to  make  insurances,  where  it  becomes 
insolvent  or  unable  to  pay  its  debts,  or  has  violated  any 
provision  of  the  act,  by  or  under  which  it  was  incorporated, 
or  of  any  other  act  binding  upon  it. 

Under  the  Dominion  Winding-up  Act  a  wind- 
ing-up order  may  be  made  by  the  court  upon  peti- 
tion. 

(a)  Where  the' period,  if  any,  fixed  for  the  duration  of 
the  company  by  the  Act,  charter  or  instrument  of  incor- 
poration has  expired ;  or  where  the  event,  if  any,  has  oc- 
curred, upon  the  occurrence  of  which  it  is  provided  by  the 
Act  or  charter  or  instrument  of  incorporation  that  the  com- 
pany is  to  be  dissolved  ; 

(b)  Where  the  company  at  a  special  meeting  of  share- 
holders called  for  the  purpose,  had  passed  a  resolution  re- 
quiring the  company  to  be  wound  up ; 

(c)  When  the  company  is  insolvent; 

(d)  When  the  capital  stock  of  the  company  is  impaired 
to  the  extent  of  25%  thereof,  and  when  it  is  shown  to  the 
satisfaction  of  the  court  that  the  lost  capital  will  not  likely 
be  restored  within  one  j^ear ;  or 

(e)  When  the  court  is  of  the  opinion  that  for  any  other 
reason  it  is  just  and  equitable  that  the  company  sliould  be 
wound  up. 

A  company  will  be  deemed  insolvent  under  (c) 
above, 

1.  If  it  is  unable  to  pay  its  debts  as  they  become  due; 

2.  If  it  calls  a  meeting  of  its  creditors  for  the  purpose  of 
compounding  with  them ; 

3.  If  it  exhibits  a  statement  showing  its  inability  to  meet 
its  liabilities ; 

4.  If  it  has  otherwise  acknowledged  its  insolvency ; 

5.  If  it  assigns,  removes  or  disposes  of,  or  attempts  or  is 
about  to  assign,  remove  or  dispose  of,  any  of  its  property, 
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with  intent  to  defraud,  defeat  or  delay  its  creditors,  or  any 
of  them ; 

6.  If  with  such  intent,  it  has  procured  its  money,  goods, 
chattels,  land  or  property  to  be  seized,  levied  on  or  taken, 
under  or  b}'  any  process  of  execution ; 

7.  If  it  has  made  any  general  conveyance  or  assignment 
of  its  property  for  the  benefit  of  its  creditors,  or  if,  being 
unable  to  meet  its  liabilities  in  full,  it  makes  any  sale  or  con- 
veyance of  the  whole  or  the  main  part  of  its  stock  in  trade  or 
assets,  without  the  consent  of  its  creditors,  or  without  satis- 
fying their  claims ; 

8.  If  it  permits  any  execution  issued  against  it,  under 
which  any  of  its  goods,  chattels,  land  or  property  are  seized, 
levied  upon  or  taken  in  execution,  to  remain  unsatisfied  till 
within  four  days  of  the  time  fixed  by  the  sheriff  or  proper 
officer  for  the  sale  thereof,  or  for  fifteen  days  after  such 
seizure. 

12.  Effect  of  death  of  members  and  of  bankruptcy 
of  a  corporation. — If  all  the  stockholders  of  a  corpo- 
ration die,  their  heirs  and  legatees  immediately  take 
their  place.  If  all  the  directors  die,  the  stockholders 
may  proceed  immediately  to  elect  new  directors. 

A  corporation  does  not  necessarily  end  its  existence 
if  it  becomes  insolvent;  indeed,  corporations  may  be 
discharged  in  bankruptcy.  There  are  several  cases 
on  record  in  which  corporations  have  renewed  their 
business  after  bankruptcy  court  proceedings  have 
been  concluded.  This  is  not  true  of  Canada,  where 
there  is  no  bankruptcy  law.  A  company  insolvent 
and  wound  up  is  a  company  no  longer. 

13.  Corporate  receivers. — A  receiver  is  an  impar- 
tial person  appointed  by  an  equity  court  to  hold  and 
administer  any  property  which  is  the  subject  of  litiga- 
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tion.  Thus,  when  a  large  corporation  which  has  many 
classes  of  bonds  outstanding  becomes  insolvent,  there 
is  danger  that  the  value  of  the  business  as  a  going  con- 
cern will  be  lost  thru  the  piecemeal  seizure  of  the  cor- 
porate property  by  the  creditors.  To  protect  this 
valuable  property  of  the  company  a  receiver  will  be 
appointed  to  manage  the  property  until  the  rights 
of  all  the  parties  can  be  determined. 

Receivers  may  be  appointed  not  only  when  a  cor- 
poration has  become  insolvent  but  also  when  there  has 
been  mismanagement  on  the  part  of  the  officers  and 
directors,  or  when  there  is  a  deadlock  in  the  corpora- 
tion. 

During  receivership  most  of  the  ordinary  powers  of 
the  corporation  are  taken  over  by  the  receiver.  The 
powers  of  the  receiver  are  given  by  the  general  law  of 
the  state,  by  the  order  of  the  court  appointing  the  re- 
c.eiver  and  by  such  subsequent  orders  as  may  be  made 
from  time  to  time.  In  fact,  the  receiver  has  some- 
times been  called  the  "right  arm  of  the  court."  His 
possession  of  the  property  is  really  the  possession  of 
the  court,  and  nobody  can  interfere  with  the  property 
unless  permission  is  first  received  from  the  proper 
court. 

So  far  at  least  as  Canada  is  concerned  the  fore- 
going statement  as  to  receivers  is  insufficient.  In 
the  province  of  Quebec,  the  term  "receiver"  has 
no  legal  signification,  and  the  word  "sequestrator" 
should  be  substituted  in  trust  deeds  or  in  actual  pro- 
ceedings otherwise  taken   for  an   appointment.     In 
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Canada  trust  deeds  usually  authorize  the  trustee  or 
trustees  to  take  possession  of  the  property  covered 
by  the  charge  and  to  administer  it,  or  to  sell  it.  The 
trustees  of  corj^orate  mortgages  are  now  usually  in- 
corporated trust  companies,  and  the  power  of  entry, 
administration  and  sale  can  be  as  well  exercised  by 
such  a  company  as  by  the  appointment  of  a  receiver 
or  sequestrator;  tho  trust  deeds  often  provide  for  the 
appointment  of  a  receiver,  manager  or  sequestrator 
at  the  instance  even  of  the  trustee.  Such  a  receiver 
would,  upon  the  event  happening,  take  possession  of 
the  property  and  manage  the  business  in  the  interest 
of  the  bondholders.  Such  a  receiver  also  is  not  an 
official  of  any  court.  Unless  the  trust  deed  otherwise 
provides  he  is  the  agent  of  the  persons  by  whom  he 
was  appointed — the  bondholders,  tho  for  some  pur- 
poses he  may  be  the  company's  agent.  Thus  the  trust 
deed  may  recite  that  a  receiver  so  appointed  shall  be 
deemed  the  company's  agent,  and  that  the  company 
alone  shall  be  responsible  for  his  actions.  This  would 
protect  the  bondholders  or  their  trustees  from  liability 
as  mortgagees  in  possession.  Moreover,  the  bond- 
holders may  appoint  a  receiver  under  such  a  power 
even  after  the  appointment  of  an  official  liquidator 
in  a  winding  up,  and  the  court  will  not  ordinarily  dis- 
place the  receiver  in  favor  of  the  liquidator. 

REVIEW 

If  you  wished  to  form  a  corporation  to  run  a  railway,  and  also 
to  establish,  maintain  and  operate,  in  rural  districts  savings 
banks  and  loan  associations,  how  would  you  proceed? 
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Outline  the  principal  points  for  a  certificate  of  iiicorporation 
for  the  business  you  are  engaged  in. 

Send  to  the  secretary  of  state  of  your  state  or  to  a  dealer  in 
law  publications  and  secure  a  copy  of  the  corporation  laws.  Study 
them  and  answer  each  of  the  seventeen  questions  in  Section  ^  of 
this  chapter.  -j 


CHAPTER  XII 

STOCK  AND  STOCKHOLDERS 

1.  Stock. — The  aggregate  of  all  the  interests  of  all 
the  owners  of  a  corporation  is  called  stock.  It  is 
divided  into  units  known  as  shares.  A  share  of  stock 
is  a  unit  of  ownership  in  a  corporation,  not  in  the 
corporate  property,  but  in  the  corporation  itself.  It 
is  important  to  remember  this  distinction.  The  cor- 
poration owns  the  property  and  the  stockholders 
own  the  corporation.  The  stockholders'  ownership  is 
merely  a  collection  of  rights  which  must  be  observed 
in  the  management  of  the  corporate  business. 

2.  English  nomenclature. — In  England,  the  defini- 
tions given  above  do  not  hold  good.  Because  the 
English  nomenclature  is  sometimes  referred  to  in  this 
country,  the  reader  ought  to  understand  the  English 
practice.  In  that  country  when  a  company  is  first 
formed  it  issues  shares.  The  shares  remain  as  such 
until  they  are  paid-up,  at  which  time  they  may  be 
converted  into  stock.  Stock,  therefore,  can  exist  only 
in  the  paid-up  state.  Shares  exist  in  unit  form  and 
each  is  given  a  separate  number.  Thus,  for  example, 
the  title  to  share  number  7  can  be  traced  from  owner 
to  owner,  while  in  the  United  States,  on  the  other 
hand,  one  share  is  like  another,  without  individuality, 
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even  in  respect  to  having  a  number.  When  paid  up 
shares  are  converted — -"consohdated"  js  the  term  fre- 
quently used — into  stock  in  England,  the  stock  is  con- 
sidered as  existing  in  bulk  and  not  in  number.  Stock 
"is,  in  fact,  simply  a  set  of  shares  put  together  in  a 
bundle."  ^  Thus,  while  shares  usually  have  a  par  value 
of  say  one  pound,  consolidated  stock  may  be  bought 
and  sold  in  any  amount,  say  ten  shillings,  five  shillings 
or  even  less.  In  all  other  respects  stock  and  shares 
are  alike.  If  a  person  has  thirty-seven  pounds,  ten 
shillings  of  stock,  and  the  shares  have  a  par  value  of 
one  pound,  this  person  would  have  thirty-seven  votes 
and  would  receive  dividends  equaling  the  prescribed 
rate  applied  to  thirty-seven  pounds,  ten  shillings.  It 
will  be  seen,  therefore,  that  the  English  practice  is 
more  flexible  than  the  American,  and  has  made  un- 
necessary the  clumsy  device  of  fractional  shares  used 
here. 

3.  Classes  of  stock. — Stock  may  ordinarily  be 
divided  into  various  classes,  each  class  being  entitled 
uniformly  to  certain  distinct  rights.  By  dividing 
stock  into  classes  a  great  flexibility  is  attainable  In 
separating  ownership  into  its  three  incidents :  control, 
income  and  risk.  Tluis,  one  class  of  stock  may  be 
given  voting  power  while  another  class  may  be  limited 
in  voting  power  or  given  none  at  all.  Again,  one 
class  may  be  given  larger  dividends  than  another. 
It  may  take  practically  all  the  risk,  either  in  the  mat- 
ter of  getting  an  income  from  the  company,  or  in  re- 

Olorrice  vs.  Aylmer   (187.>),  L.  R.  7  H.  L.  77  at  pp.  7?4,  735. 
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covering  the  capital  invested  upon  the  dissolution  of 
the  company.    • 

Formerly,  division  of  stock  was  made  chiefly  to 
create  different  classes  of  income  and  risk.  One  class 
was  then  called  common  and  the  other  preferred. 
Xow,  however,  classes  are  frequently  provided  to  allot 
to  different  persons,  distinct  degrees  of  control.  It 
is  not  unusual  nowadays,  to  hear  of  "Class  A"  stock, 
as  in  the  case  of  the  Perlman  Rim  Corporation,  or 
some  other  arbitrary  designation  of  the  unusual  class 
of  stock. 

4.  Certificates  of  stock. — Shares  are  evidenced  by 
certificates,  each  of  which  may  stand  for  one  or  more 
shares.  These  certificates  are  assignable  and,  by  very 
modern  statutes,  are  made  wholly  negotiable.  The 
record  of  ownership  kept  on  the  company's  books, 
therefore,  is  not  the  conclusive  evidence  of  ownership. 
Any  bona  fide  purchaser  of  a  certificate  gets  title  to 
the  stock.  Title  may  also  be  passed  by  gift,  by  will  or 
thru  operation  of  law  in  seizing  the  stock  to  satisfy  a 
judgment  or  lien. 

5.  Transfers  of  stock. — Transfers  of  ownership 
usually  are  made  on  the  books  of  a  company  by  a 
proper  officer,  called  a  transfer  agent.  The  transfer 
agent  may  be  either  an  independent  agency,  such  as  a 
trust  company,  or  an  employe  of  the  company  giving 
to  this  work  only  such  time  as  it  requires.  Wliile  the 
certificate  is  negotiable  and  its  ownership,  under  the 
rules  relating  to  negotiable  instruments,  settles  the 
question  of  title  as  between  successive  owners,  the  law 
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provides  that,  in  the  absence  of  actual  knowledge  to 
the  contrary,  the  company  will  be  justified  in  treating 
the  person  whose  name  appears  on  its  books  as  the 
owner  of  the  stock.  This  stipulation  is  designed 
merely  to  protect  the  company,  but  it  does  not  justify 
a  retention  of  any  benefits  by  one  who  is  not  an  owner 
but  whose  name  appears  on  the  books.  Thus,  if  A 
indorsed  his  certificate  in  blank,  and  later  lost  it,  and 
B  fomid  it  and  sold  it  to  C,  an  innocent  purchaser, 
for  value,  C  would  get  title.  Xow  if  C  neglected  to 
transfer  his  ownership  on  the  books  of  the  company 
before  a  dividend  was  declared,  the  company,  not 
knowing  the  true  facts,  would  send  the  dividend  check 
to  A.  But  A  would  be  compelled  to  turn  the  dividend 
over  to  C,  the  true  owner.^  The  Canadian  statutes, 
with  rare  exceptions,  provide  that  the  receipt  of  the 
shareholder  in  whose  name  shares  stand  in  the  books 
of  the  company  shall  be  valid  and  binding  discharge 
to  the  company  for  any  dividend  or  money  payable  in 
respect  of  such  shares.  Usually  companies  give  no- 
tice that  dividends  will  be  paid  on  a  certain  day  to 
shareholders  of  record  on  a  date  prior  to  the  date  of 
payment.  So  that  in  Canada  the  registered  holder  on 
such  date  would  ordinarily  receive  the  dividend,  tho 
he  might  afterward  and  before  actual  receipt  of  the 
dividend  have  sold  his  stock. 

1  This  rule  prevails  only  in  those  states,  includinig  New  York, 
Massachusetts  and  Pennsylvania,  which  have  adopted  the  Uniform  Stock 
Transfer  Law.  Since  it  is  likely  that  the  other  states  \vi\\  sooner  or 
later  enact  this  statute,  it  has  heen  thought  advisable  to  explain  the 
rule  rather  than  to  explain  the  common  law. 
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6.  Lost  certificates. — If  a  stockholder  loses  his  cer- 
tificate he  may  procure  a  new  one,  under  ordinary 
practice,  by  making  affidavit  to  the  facts,  and  by  put- 
ting up  a  bond  to  protect  the  corporation  in  case  the 
lost  certificate  is  presented  by  a  bona  fide  purchaser. 

7.  Stock  certificates  as  evidence  of  stockholders^ 
rights. — The  stock  certificate  is  only  an  evidence  of 
the  stockholder's  interest  in  a  company.  The  com- 
plete terms  of  his  contract  with  the  company  is  con- 
tained in  the  state,  Dominion  or  provincial  laws,  in 
the  certificate  of  incorporation  and  in  the  by-laws. 
Sometimes  the  clauses  from  the  certificate  and  by- 
laws, describing  special  rights  or  limitations,  are 
printed  on  the  face  of  the  certificate.  Such  clauses 
define  the  exact  terms  of  preference  in  the  distribution 
of  profits,  voting  rights  and  the  like.  In  other  in- 
stances, however,  the  certificate  merely  refers  to  the 
provisions  of  the  certificate  of  incorporation  or  by- 
laws bearing  upon  these  questions. 

8.  Rights  of  individual  stockholders. — The  individ- 
ual stockholder  has  the  right  to  participate  in  the 
profits;  the  right  to  control  the  company;  and  the 
right  to  share  in  the  proceeds  of  liquidation,  after  all 
debts  have  been  paid.  In  this  Text  we  shall  confine 
ourselves  largely  to  the  right  to  control.  Dividend 
contracts  and  dividend  policies  are  discussed  in  the 
Text  on  "Corporation  Finance." 

9.  Dividends. — Profits  paid  to  stockholders  are 
called  dividends.  They  are  usually  paid  in  cash,  but 
may  be  paid  in  scrip  redeemable  at  some  time  in  the 
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future  in  cash,  in  stock,  or  even  in  property.  A  recent 
example  of  property  dividends  is  found  in  the  dis- 
tribution of  Anglo-French  bonds  to  the  stockholders 
of  the  Du  Pont  Powder  Co. 

10.  IFho  has  the  right  to  declare  dividends? — The 
directors,  honestly  exercising  their  discretion,  have  the 
sole  right  to  declare  dividends.^  Stockholders  can 
compel  the  payment  of  dividends  only  when  they  can 
show  the  violation  of  a  contract,  or  fraud  on  the  part 
of  the  directors.  Thus,  a  certificate  of  stock  bearing 
the  statement  that  the  holder  shall  be  entitled  to  divi- 
dends at  the  rate  of  8  per  cent,  payable  quarterly,  on 
the  first  of  January,  April,  July  and  October  would 
give  a  stockholder  the  right  to  insist  that  the  dividend 
shall  be  declared  if  the  surplus  is  available.  The 
stocldiolders  gain  this  right  thru  the  wording  of  the 
stock  certificate  in  which  there  is  an  implied  contract 
on  the  part  of  the  corporation  to  declare  and  to  pay 
these  dividends.  Moreover,  if  the  stockholders  can 
show  that  the  directors  refuse  to  pay  dividends,  in 
spite  of  a  large  surplus  in  the  form  of  cash  on  deposit 
with  banks  in  which  the  directors  are  personally  in- 
terested, the  former  can  probably  get  a  mandatory 
injunction  directing  the  payment  of  reasonable  divi- 
dends. 

11.  Sources  of  dividends. — Dividends  are  paid  only 
out  of  surplus  or  net  profits. 

1  On  the  question  of  how  this  discretion  should  be  exercised  see  the 
Text  on  "Corporation  Finance." 
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The  words  net  profits  define  themselves.  They  mean  what 
shall  remain  as  the  clear  gains  of  any  business  venture  after 
deducting  the  capital  invested  in  the  business,  the  expenses 
incurred  in  its  conduct,  and  the  losses  sustained  in  its  prose- 
cution.^ 

Dividends  must  be  declared  generally  on  all  shares 
of  the  same  class  of  stock.  An  agreement  to  pay  a 
fixed  dividend  on  any  class  of  stock  is  valid  so  long  as 
there  are  any  profits  out  of  which  to  pay  it.  Directors 
and  officers  who  participate  in  the  declaration  and  dis- 
tribution of  dividends  out  of  capital  are  usually  civilly 
liable  to  the  injured  parties  and  they  may  be  prose- 
cuted criminally. 

Surplus  need  not  be  accumulated  in  the  form  of 
cash.  If  net  profits  of  a  corporation  are  tied  up  in 
property,  the  corporation  may  borrow  cash  to  dis- 
tribute as  dividends. 

12.  Who  is  entitled  to  dividends? — After  a  dividend 
is  declared,  the  amount  apportioned  to  the  individual 
stockholder  becomes  a  debt  of  the  corporation,  and 
the  stockholder  may  sue  for  it  as  for  any  other  debt. 
If  the  amount  of  the  dividend  is  set  aside  in  a  separate 
fund  or  bank  account,  it  becomes  a  trust  fund  in  which 
the  stockholder  has  a  right  superior  to  that  of  the 
creditors,  in  case  the  company  subsequently  becomes 
insolvent. 

Dividends  are  treated  as  tho  earned,  when  declared. 
The  owner  of  stock  at  the  time  of  declaration,  not  at 

1  Park  V3.  Grant,  40  N.  J.  Eq.  114. 
Ill— 13 
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the  time  of  payment,  is  entitled  to  the  dividend.     Verj' 
frequently  the  declaration  is  made  in  this  form : 

A  dividend  of per  cent  is  hereby  declared  on  the  capi- 
tal stock  of  the  company  payable  on  May  1  to  stockholders 
of  record  of  April  15.  Books  will  close  at  5  p.  m.  on  April 
15  and  remain  closed  till  May  1. 

The  person  owning  the  stock  at  5  p.  m.  on  April  15 
is  entitled  to  the  dividend.  If  another  person's  name 
is  registered  in  the  books  of  the  company  at  that  time, 
he  will  receive  the  dividend  check  but  will  have  to 
account  to  the  true  owner  of  the  stock. ^ 

As  to  the  Canadian  law  on  the  subject,  Mr.  Victor 
E.  Mitchell,  K.  C,  of  Montreal,  in  his  recent  excellent 
treatise  on  Canadian  Company  Law,  has  this  to  say: 

To  understand  the  position  of  those  who  acquire  shares 
from  the  registered  holder,  in  respect  to  the  right  to  divi- 
dends derived  therefrom,  it  should  first  be  remembered  that 
a  share  in  a  company  merely  confers  on  the  holders  thereof 
the  right  while  the  company  is  a  going  concern  to  a  share  in 
the  profits  when  realized  and  divided  by  way  of  dividend  or 
bonus.  Consequently,  when  a  shareholder  disposes  of  shares, 
and  nothing  is  said  about  dividends,  there  goes  to  the  person 
acquiring  them,  all  the  incidents  attaching  thereto,  the  chief 
of  which  is  to  receive  all  dividends  which  accrue  thereon  on 
and  after  the  date  of  the  agreement  by  which  title  to  the 
shares  is  passed.  The  dividends  which  have  accrued  prior  to 
the  date  of  agreement,  even  if  payable  thereafter,  belong  to 
the  transferor,  and  those  which  have  accrued  subsequent  to 
the  date  of  agreement,  even  in  respect  to  profits  earned  at 
any  time  prior  thereto,  belong  to  the  transferee.     It  is  usual 

1  Notice  that  the  Uniform  Stock  Transfer  Law  decides  the  equities 
between  contending  stockholders  but  the  corporation  is  always  justified 
in  relying  on  its  records. 
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in  the  sale  of  shares  to  express  whether  the  sale  is  "cum 
div."  or  "ex.  div." 

13.  Ownership  of  dividends  on  securities  houglif 
and  sold  on  the  New  York  Stock  Exchange. — The 
ownership  of  dividends  on  securities  bought  or  sold 
on  the  New  York  Stock  Exchange  is  governed  by 
the  rules  of  the  exchange.  Every  contract  of  pur- 
chase and  sale  makes  them  a  part  of  the  contract. 
The  number  of  transactions  regularly  consummated 
on  the  exchange  is  so  large  that  it  will  be  pertinent 
at  this  point  to  quote  these  rules  at  length: 

Article  XXXII.  Sec.  1,^  On  the  day  of  closing  of 
the  transfer  books  of  a  corporation  for  a  dividend  upon 
its  shares  all  transactions  therein  for  "Cash "  -  shall  be 
"dividend  on"  up  to  the  time  officially  designated  for  the 
closing  of  transfers ;  all  transactions  on  that  day  other  than 
for  "Cash"  shall  be  "ex-dividend." 

Should  the  closing  of  transfers  occur  upon  a  holiday  or 
half-holiday,  observed  by  the  Exchange,  transactions  on  the 
preceding  business  day  other  than  for  "Cash"  shall  be  "ex- 
dividend." 

1  By-laws   and   rules   N.  Y.  Stock  Exchange. 
-  Bids  and  offers  may  be  made  only  as  follows: 

(a)  "Cash,"  i.e.,  for  deliverj'  upon  the  day  of  contract; 

(b)  "Regular  Way,"  i.e.,  for  delivery  upon  the  business  day  follow- 
ing the  contract; 

(c)  "At  three  days,"  i.e.,  for  delivery  upon  the  third  day  following 
the  contract; 

(d)  "Buyer's"  or  "Seller's"  options  for  Tiot  less  than  four  days  nor 
more   than   sixty  days. 

Bids  and  offers  under  each  of  these  specifications  may  be  made  simul- 
taneously a.s  being  essentially  different  propositions,  and  may  be  sep- 
arately  accepted   without   precedence  of  one   over  another. 

Bids  and  offers  made  without  stated  conditions  shall  be  considered  to 
be  in  the  "Regular  Way."  (From  .Sec.  ?,.  Article  XXTTT  of  the  Stock 
Exchange  By-Laws  and  Rules.) 
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Sec.  2.  The  buyer  shall  be  entitled  to  receive  all  inter- 
est, dividends,  rights  and  privileges,  except  voting  power, 
which  may  pertain  to  the  securities  contracted  for,  and  for 
which  the  transfer  books  shall  close  during  the  pendency  of 
the  contract. 

When  such  contract  shall  mature  before  the  official  date 
for  payment  of  interest  or  dividend,  the  seller  shall  deliver 
a  due-bill  therefor  signed  or  endorsed  by  him. 

When  a  security  is  sold  before  the  day  of  closing  books 
for  "Rights"  (and  is  quoted  "ex-Rights"  on  that  day),  and 
is  delivered  thereafter,  the  buyer  shall  on  its  delivery  pay 
only  the  market  price  of  the  security  "ex-Right !"  He  shall 
pay  the  balance  due  on  the  contract,  when  the  seller  delivers 
the  "Rights,"  at  any  time  on  or  before  the  day  set  by  the 
Committee  on  Securities  for  settlement  of  contracts  in 
"Rights." 

When  a  security  is  loaned  before  the  day  of  closing  books 
for  "Rights"  (and  is  quoted  "ex-Rights"  on  that  day),  and 
is  returned  thereafter,  the  lender  shall  on  its  return  pay  only 
the  market  price  of  the  security  "ex-Rights."  He  shall  pay 
the  balance  due  on  the  contract,  when  the  borrower  delivers 
the  "Rights,"  at  any  time  on  or  before  the  day  set  by  the 
Committee  on  Securities  for  settlement  of  contracts  in 
"Rights." 

Sec.  3.  A  charge  of  one  per  cent  may  be  made  for  col- 
lecting dividends.  For  scrip  or  stock  dividends  the  charge 
shall  be  computed  upon  the  market  value  of  such  scrip  or 
stock. 

No  charge  shall  be  made  for  collecting  dividends  accruing 
on  securities  deliverable  on  a  contract. 

Sec.  4.  Offers  to  buy  or  sell  dividends  shall  not  be  made 
publicly  on  the  Exchange.  The  Chairman  shall  impose  a 
fine  of  twenty-five  dollars  for  each  violation  of  this  rule. 

14.  Dividends  on  dissolution. — Since  the  stockhold- 
ers are  owners  and  not  creditors,  they  cannot  partici- 
pate in  the  proceeds  of  Hquidation  until  every  man- 
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ner  of  debt  has  been  paid.  Whatever  surplus  is  left, 
after  the  creditors  have  been  satisfied,  goes  to  the 
stockholders  who  share  in  each  class  in  proportion  to 
the  number  of  shares  held.  One  class,  however,  may 
be  given  preference  over  another.  Thus,  preferred 
stock,  preferred  as  to  assets,  receives  the  par  value  of 
the  shares  before  any  distribution  is  made  to  the  hold- 
ers of  the  common  stock.  Where  nothing  is  said  on 
this  point  in  the  corporate  charter,  one  class  has  no 
preference  over  another. 

15.  WJio  has  the  light  to  vote? — The  right  to  vote 
belongs  to  the  stockholders  generally.  It  has  been 
said  that  where  securities  are  issued  on  the  borderline 
between  stocks  and  bonds,  the  right  to  vote  given  to 
the  security  holder  conclusively  stamps  the  security 
as  a  stock.  While  it  is  true  that  some  companies  have 
issued  so-called  bonds  which  give  to  the  holder  the 
absolute  or  contingent  right  to  vote  for  directors,  there 
is  some  danger  that  the  courts  will  construe  these  se- 
curities to  be  ownership  and  not  creditor  instruments. 
If  it  is  desired  to  give  the  bondholders  the  right  to  con- 
trol, a  voting  trust  arrangement  similar  to  that  used 
by  the  Hudson  and  ^Manhattan  Railroad  Company  is 
recommended.  This  plan  was  described  in  the  cir- 
cular sent  to  tlie  stockholders,  in  1913,  in  connection 
with  the  readjustment  of  the  company's  finances  as 
follows : 

The  deposited  capital  stock  of  the  Coinpany  is  to  be  de- 
posited with  a  bank  or  trust  company  under  an  agreement 
which  will  vest  the  voting  power  in  respect  of  such  stock  for 
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a  period  of  five  years  from  the  date  of  the  agreement  in  vot- 
ing trustees  to  be  named  by  the  Readjustment  Managers. 
Said  Voting  Trust  Agreement  shall  provide  that  whenever 
and  so  long  as  five  per  cent  interest  has  not  been  paid  on  all 
the  Adjustment  Income  Bonds  outstanding  during  the  last 
preceding  fiscal  year,  the  persons  elected  to  the  board  of 
directors  of  the  Company  shall  be  persons  so  approved  or 
nominated  at  a  meeting  of  the  holders  of  the  Adjustment 
Income  Bonds,  until  one  less  than  a  majority  of  the  board 
of  directors  shall  be  persons  so  approved  or  nominated,  pro- 
vided that  the  action  of  the  meeting  of  the  holders  of  the 
Adjustment  Income  Bonds,  approving  or  nominating  the  nec- 
essary candidates  for  election  shall  be  taken  within  a  reason- 
able time  after  the  opportunity  to  do  so  is  given. 

16.  Depriving  certain  classes  of  the  right  to  vote. — 
A  very  usual  provision  in  modern  corporate  charters 
divides  the  stock  of  a  company  into  several  classes, 
some  of  which,  or  all  but  one  class,  are  not  given  vot- 
ing power.  It  has  been  held  that  such  provisions  are 
entirely  legal  since  the  stockholders  have  the  right  to 
modify  their  normal  rights  by  contract  in  any  way 
they  see  fit.  Sometimes  the  right  to  vote  is  taken 
from  a  class,  but  a  provision  gives  this  class  the  right 
to  control  the  board  if  dividends  are  not  regularly 
paid  to  it.  A  similar  provision  is  found  in  the  char- 
ter of  the  California  Petroleum  Company: 

The  preferred  stock  shall  have  no  voting  power  except  as 
above  stated,  and  except  that  in  case  the  Corporation  shall 
fail  for  four  quarterly  periods  to  declare  and  pay  the  full 
regular  quarterly  dividend  on  the  preferred  stock,  then  and 
so  long  as  there  shall  be  any  arrears  of  dividends  upon  the 
preferred  stock  the  holders  of  record  of  the  preferred  stock 
outstanding,  voting  as  a  class,  shall  be  entitled  to  elect  the 
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remainder  of  the  board.  If,  however,  all  such  accrued  in- 
stalments and  arrearages  shall  be  paid  by  the  Corpora- 
tion at  any  time,  then  and  thereupon  the  power  of  the  pre- 
ferred stockholders  to  elect  directors  shall  cease,  subject, 
however,  to  being  again  revived  upon  any  subsequent  failure 
of  the  Corporation  to  comply  with  the  conditions  herein 
stated. 

17.  Special  rights  to  vote  on  certain  questions. — 
Where  the  peculiar  rights  of  a  certain  class  of  stock- 
holders are  likely  to  be  affected  by  certain  actions,  that 
class  is  usually  given  a  veto  on  the  decision  of  the 
stockholders  generally,  with  respect  to  such  actions. 
Thus,  the  preferred  stockholders  of  the  California 
Petroleum  Company,  referred  to  in  the  previous  sec- 
tion, tho  not  having  the  right  to  participate  in  the 
election  of  directors  unless  four  quarterly  dividends 
have  not  been  paid,  are  given  the  right  to  veto  the 
resolutions  of  the  common  stockholders  on  the  follow- 
ing subjects  and  in  the  following  manner: 

Without  the  affirmative  vote  or  written  consent  of  the 
holders  of  at  least  three-fourths  in  amount  of  the  outstand- 
ing preferred  stock,  the  Corporation  shall  not : 

(1)  Change  either  by  increase,  diminution  or  otherwise 
the  voting  power  of  either  the  preferred  or  common  stock 
as  fixed  in  this  certificate;  or 

(2)  Sell,  lease  or  otherwise  dispose  of  the  property,  fran- 
chise and  business  of  the  Corporation  in  their  entirety  or 
any  stock  of  any  subsidiary  company,  or  permit  any  sub- 
sidiary company  to  make  such  sale  or  other  disposition  of 
its  property,  except  to  the  Corporation  or  some  other  sub- 
sidiary company ;  or 

(3)  Create  or  permit  any  subsidiary  company  to  create 
any  mortgage  or  other  lien  to  secure  an  issue  of  bonds  or 
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otherwise,  or  permit  any  subsidiary  company  to  issue  any 
additional  bonds  under  any  present  mortgage;  or 

(4)  Create  any  shares  of  stock  having  priority  over  or 
on  a  parity  with  the  authorized  preferred  stock,  or  permit 
any  subsidiary  company  to  issue  any  shares  of  stock  with- 
out acquiring  its  proportionate  part  thereof;  or 

(5)  Issue  any  of  the  authorized  preferred  stock  in  excess 
of  $15,000,000  in  the  aggregate  except  for  the  acquisition 
of  additional  income-producing  oil  properties;  or 

(6)  After  October  1,  1913,  issue  any  of  the  authorized 
preferred  stock,  in  excess  of  $12,500,000  in  the  aggregate, 
unless  the  net  earnings  or  profits  of  the  Corporation  avail- 
able for  dividends  on  the  preferred  stock  for  the  last  pre- 
ceding fiscal  year  of  twelve  months  shall  have  been  at  least 
equal  to  twice  the  annual  dividends  on  the  preferred  stock 
outstanding  and  so  to  be  issued. 

18.  deferring  matters  to  stockholders. — As  we  shall 
see  later,  the  ordinary  every-day  business  of  a  corpora- 
tion is  managed  by  the  board  of  directors.  Under 
modern  statutes,  however,  certain  questions  are  of  such 
grave  importance  to  the  stockholders  that  actions  of 
the  directors  concerning  them  must  be  referred  to  the 
stockholders,  and  must  receive  the  sanction  of  a  large 
majority,  usually  two-thirds  or  three-fourths,  before 
the  company  can  proceed.  Such  questions  include  the 
consolidation  of  the  compam^  with  other  corporations, 
mortgaging  all  the  corporate  property,  selling  or  leas- 
ing it,  and  dissolving  the  company.  In  brief,  any  ac- 
tion which  affects  the  entire  property  of  the  company, 
or  changes  the  corporate  charter,  is  usually  required 
by  statute  to  be  placed  before  the  stockholders. 

19.  How  many  votes  has  each  stockholder? — Under 
the  common  law  each  stockholder  has  but  one  vote,  ir- 
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respective  of  the  number  of  shares  held.  In  most 
jurisdictions  this  rule  has  been  changed  by  statute  and 
the  stockholder  is  entitled  to  as  many  votes  as  the 
number  of  shares  he  holds.  This  rule,  of  course,  may 
be  modified  by  contract  and  it  is  possible  to  give  a 
stockholder  one  vote  for  two  or  more  shares ;  one  vote 
for  each  share  up  to  five  shares;  or  one  vote  only  for 
each  two  or  more  shares  above  five.  The  usual  prac- 
tice, ho'wever,  is  to  give  each  share  of  stock  of  the 
voting  class,  one  vote.  The  other  practice,  that  of 
giving  one  vote  to  a  share  up  to  a  certain  number  only, 
was  used  frequently  in  the  promotion  of  middle  west- 
ern railwaj^s.  It  obviated  the  objections  of  the 
farmers  who  claimed  that  their  small  holdings  would 
be  worthless  when  pitted  against  the  large  holdings  of 
the  city  capitalists. 

20.  Between  successive  and  between  joint  owners, 
who  has  the  right  to  vote? — As  between  the  seller  and 
purchaser  of  stock,  the  former  is  entitled  to  vote  until 
the  shares  have  been  transferred  on  the  books  of  the 
comjDany.  In  some  states  the  rule  is  that  the  pur- 
chaser may  vote  if  the  corporation  has  notice  of  his 
interest,  even  before  the  formal  transfer  has  been 
made.  As  between  a  bankrupt  and  his  assignee,  the 
former  is  entitled  to  vote  until  the  latter  registers  his 
ownership  with  the  company,  in  spite  of  the  fact  that 
the  Bankruptcy  Act  vests  in  the  assignee  the  title  to 
all  the  bankrupt's  property.  A  surviving  partner 
may  vote  on  the  stock  standing  in  the  name  of  the 
firm,  and  usuallv  an  executor  or  administrator  niav 
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vote  on  stock  before  a  transfer  is  made  on  the  com- 
pany's books,  by  exhibiting  his  letters  of  appointment 
or  a  certified  copy  thereof.  When  shares  are  owned 
by  two  or  more  persons,  all  must  agree  or  the  shares 
cannot  be  voted,  but  anyone  may  vote  all  the  shares 
if  the  others  do  not  object.  If  the  corporation  should 
become  the  owner  of  some  of  its  own  stock,  it  will  have 
no  right  to  vote  them,  but  when  a  corporation  is  per- 
mitted either  by  statute,  or  by  legal  decisions,  to  hold 
shares  of  stock  in  another  comj^any  the  board  of 
directors  of  the  holding  company  may  vote  these 
shares. 

Statutes  and  by-laws  often  provide  for  the  closing 
of  books  during  a  certain  period,  usually  about  two 
weeks,  immediately  preceding  the  annual  meeting. 
Transfers  during  that  time  cannot  be  registered  and 
the  sellers  are  entitled  to  vote.^ 

21.  Metliod  of  counting  votes. — Since  shares,  and 

1  The  secretary  of  the  New  York  Stock  Exchange  recently  sent  out 
the  following  letter  on  the  practice  of  closing  books.  It  would  be 
a  good  thing  if  all  corporations  heeded  the  suggestion  contained  therein: 
"  The  committee  feels  that  the  closing  of  books  is  an  unnecessary  ex- 
pedient; many  of  the  larger  corporations  have  long  since  abandoned  this 
practice  for  the  equally  efficient  and  more  satisfactc-y  one  of  taking 
a  record  of  stockholders  on  a  fixed  date.  The  old  method  of  closing  a 
company's  books  results  in  the  tying  up  of  large  sums  of  money  at 
recurrent  periods.  For  example,  the  capitalization  of  companies  whose 
books  are  closed  during  March  and  whose  stocks  are  listed  on  this  Ex- 
change amounts  to  nearly  three  billion  dollars;  for  April  this  amount  is 
a  little  over  one  billion.  This  is  capitalization,  but  in  a  recent  month 
actual  sales  of  these  securities  on  a  par  of  $100  represented  $388,400,000 
and  $129,700,000  respectively.  In  a  case  of  serious  collapse  of  the  market 
the  inability  to  secure  ready  transfers  must  produce  unfortunate  situa- 
tions. During  panicky  conditions  small  buyers  have  always  appeared 
to  purchase  at  the  low  prices  for  cash;  this  relief  will  be  seriously 
impeded,  because  the  dealers  in  small  lots  are  prevented  from  splitting 
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not  persons,  are  really  entitled  to  votes  under  mod- 
em statutes,  a  vote  unless  unanimous,  by  standing,  by 
"ayes  and  noes"  or  by  showing  of  hands  will  be  im- 
proper. Informal  questions  about  which  no  dissent  is 
expected  may  be  placed  before  the  stockholders  with- 
out ceremony,  but  if  any  opposition  develops,  the  vote 
should  be  taken  by  ballot,  or  by  call  of  roll,  and  in 
either  case  the  shares  voting  on  one  side  or  the  other 
should  be  counted. 

22.  Cumulative  voting. — In  some  states  stockliold- 
ers  must  be  permitted  to  vote  on  the  cumulative  plan; 
in  other  states  the  question  is  left  to  the  charter  or  by- 
laws of  each  corporation.  If  nothing  is  said  in  the 
law  of  the  state,  or  in  the  charter  or  by-laws  of  the 
company  it  would  seem  that  straight  voting  must  be 
used ;  i.e.,  each  stockholder  casts  as  many  votes  for  each 
candidate  intended  to  be  voted  for  as  equal  the  num- 
ber of  his  shares.  In  cumulativ^e  voting,  however,  the 
votes  may  be  accumulated  and  cast  for  one  or  any 
number  of  the  candidates. 

23.  The  strategy  of  eumulative  voting. — The  mi- 
nority stockholders  of  a  company  may  exercise  their 
right  to  cumulative  voting,  when  so  permitted  by  the 
by-laws  or  charter,  without  proclaiming  their  inten- 

up  the  hundreds  bought  against  such  sales  and  are  obliged  to  receive 
and  carry  the  hundreds  so  jjurchased,  while  unable  to  secure  from  com- 
panies the  smaller  lots  sold.  This  is  a  matter  which  as  well  interests 
lenders  of  money,  where  transfers  of  stocks  are  impeded,  altho  money  is 
most  needed,  its  circulation  is  interfered  with,  bankers  are  called  upon 
to  carry  their  customers  for  longer  periods  and  for  larger  amounts  than 
where  deliveries  are  made  day  by  day;  some  books  are  kept  closed 
as  much  as  thirty  days." 
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tioii.  Hence  it  is  possible  under  this  system  for  a 
large  minority,  by  careful  planning  and  secrecy,  to 
get  a  majority  of  the  directors.  Let  us  take  an  ex- 
ami)le  where  five  directors  are  to  be  elected  and  the 
majoritj^  have  400  shares  while  the  minority  have  300. 
The  minority's  total  vote  is  1,500.  Let  us  suppose, 
also,  that  thioi  ignorance,  forgetfulness  or  avarice,  the 
majority  cast  400  votes  for  each  position.  The  minor- 
ity, by  dividing  their  total  nmnber  of  votes  equally 
among  three  candidates  instead  of  among  five,  would 
elect  their  three  candidates  by  pluralities  of  100,  and 
would  have  three  out  of  five  directors.^ 

24.  Proocies. — Under  the  common  law  each  stock- 
holder was  required  to  cast  his  votes  in  person,  but 
under  modern  statutes  and  by-laws,  votes  may  be  cast 
by  proxj\  Under  Canadian  companies  acts,  gen- 
erally speaking,  votes  may  be  given  by  proxy,  if  the 
proxy  is  himself  a  shareholder.  Ordinarily,  a  proxy 
need  be  in  no  particular  form  nor  need  it  be  witnessed 
nor  acknowledged.  The  following  form  of  proxy  is 
recommended: 

CHICAGO,  MILWAUKEE  AND  SI.  PAUL 

RAILWAY  COMPANY, 

PROXY 

Hereby  constitute  and  appoint  Roswell  Miller,  Albert  J. 
Earling,  John  A.  Stewart,  William  Rockefeller  and  Charles 
W.  Harkness,  or  either  of  them,  attorneys  to  vote  as 
proxy,  according  to  the  number  of  votes 

1  The  reader  will  find  a  number  of  interesting  formulae  that  will  be 
helpful  in  matters  of  this  kind  in  an  article  by  the  author  in  The  Journal 
of  Accountaru-y,  Jan.  1,  1910. 
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should  be  entitled  to  vote  if  per- 
sonally present,  at  the  annual  Meeting  of  the  Stockhold- 
ers of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany, to  be  held  at  the  office  of  said  Company,  in  Milwaukee, 
on  the  28th  day  of  September,  1912,  and  at  any  adjourn- 
ment or  adjournments  thereof  and  hereby  author- 
ize and  empower  said  attorneys  or  either  of  them  to  vote 

for    and  in 

name,  place  and  stead  for  Directors ;  and  to  vote  and  act 
on  any  other  business  which  may  be  brought  before  the  said 
annual   meeting,   or   at   any   adjournment   or   adjournments 

thereof,  and  generally  in name  and 

stead,   to  vote  and  act  in  the  premises  as   completely  and 

effectually  as could  do  if  personally 

present,     and     , hereby     authorize 

said  attorneys  to  appoint  a  substitute  or  substitutes,  which 
.substitute  or  substitutes  shall  have  all  the  power  above 
given  to  said  Roswell  Miller,  Albert  J.  Earling,  John  A. 
Stewart,  William  Rockefeller,  and  Charles  W.  Harkness. 
Hereby  revoking  any  proxy  heretofore  given. 

In   Witness   Whereof    have  hereunto   set    

hand  this    day  of    ,  1912. 

"  While  a  stockholder  who  attends  a  meeting  that  is 
not  called  according  to  law  would  be  estopped  from 
denying  the  validity  of  the  meeting,  he  may  question 
its  validity  if  it  was  attended  by  his  proxy,  since  the 
pi'oxy  is  authorized  to  vote  only  at  lawful  meetings. 

Large  corporations  generally  send  proxies  along 
with  the  notice  of  a  stockholders'  meeting,  and  these 
proxies  name  a  so-called  proxy  committee  that  rep- 
resents the  interests  of  the  management.  In  this  way 
continuity  of  managerial  policy  is  insured. 

In  some  states,  as  in  New  Jersey,  a  proxy  becomes 
invalid  in  a  certain  period — say  three  years.     In  Xew 
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York,  proxies  may  be  made  for  any  definite  time,  but 
if  not  liinited  they  are  valid  only  for  eleven  months 
after  their  execution.  Proxies  are  generally  revoca- 
ble at  any  time  by  the  stockholder,  iri'espective  of  any 
agTeement  to  the  contrary  between  the  stockholder 
and  his  representative. 

25.  Right  to  maintain  proportion  of  control. — 
Three  men.  A,  B  and  C  agree  to  form  a  corporation, 
each  one  to  have  one-third  interest.  They  form  the 
corporation  for  $60,000,  each  taking  $20,000  of  the 
capital  stock.  Presently  the  company  needs  more 
money,  and  it  is  proposed  to  double  the  capital  stock. 
A  objects,  on  the  ground  that  he  is  not  financially 
able  to  take  $20,000  of  the  additional  stock,  and  that 
the  increase  without  his  participation  would  involve  a 
breach  of  the  contract  in  which  he  was  given  a  one- 
third  interest.^  These  facts  illustrate  the  importance 
of  the  rule  that  each  stockliolder  must  be  given  the 
right  to  subscribe  to  increases  of  stock  in  proportion  to 
his  holdings.  This  rule  maintains  the  proportionate 
control  of  the  various  parties  in  interest — majority 
and  minority  stockholders. 

The  right  to  subscribe  need  not  be  offered  to  the 
stockholders  at  par.  It  is  sufficient  if  the  price  is  not 
made  higher  than  that  at  which  the  stock  is  subse- 

1  Of  course  A  would  have  no  standing  in  a  court.  His  early  con- 
tract was  discharged  by  performance  %vhen  the  corporation  was  formed 
and  he  was  given  a  one-third  interest.  If  the  statute  says  that  the  capi- 
tal stock  may  be  increased  by  a  two-thirds  vote  of  the  stockholders,  B 
and  C  may  increase  the  stock  and  the  corporation  will  discharge  all  its 
obligations  to  A  by  offering  him  one-third  of  the  stock  on  the  same  terms 
that  the  stock  is  oifered  to  others. 
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quently  offered  to  outsiders.  If  any  of  the  stockliold- 
ers  refuse  or  neglect  to  exercise  their  right  to  subscribe, 
the  other  stockholders  cannot  insist  upon  taking  their 
places. 

26.  Form  of  negotiable  rights. — The  right  to  sub- 
scribe to  stock  is  usually  given  to  stockholders  in  the 
form  of  certificates  that  can  be  negotiated  in  the 
market.  Thus,  if  the  stock  is  being  increased  twenty- 
five  per  cent  each  stockholder  will  be  entitled  to  sub- 
scribe to  stock,  equal  in  amount  to  one-quarter  of  his 
holdings.  If  A  owned  twenty-tliree  shares,  he  would 
probably  be  given  two  certificates;  one  would  state 
that  A  is  entitled  to  subscribe  to  five  shares,  and  the 
other  that  he  is  entitled  to  subscribe  to  three-fourths 
of  a  share. 

Fractional  rights  are  bought  and  sold,  and  are  con- 
solidated to  make  up  full  rights.  The  full  right  and 
fractional  right  certificates  look  very  much  like  certif- 
icates of  stock,  but  are  usually  printed  in  different 
colors  to  be  readily  distinguishable.  They  contain 
complete  statements  of  how  and  when  the  right  to  sub- 
scribe is  to  be  exercised.  Usually,  a  first  payment  of 
ten  per  cent  or  more  of  the  amount  of  stock  subscribed 
for  is  to  be  made  within  a  certain  time,  and  subse- 
quently instalments  are  to  be  paid  at  fixed  periods. 
If  the  first  payment  is  not  made  within  the  time  lim- 
ited, the  right  expires.  If  subsequent  payments  are 
not  promptly  made,  penalties  or  forfeiture  is  pre- 
scribed. Payments  are  usually  acknowledged  on  the 
certificate,  and  a  form  of  assignment  is  printed  on  the 
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reverse  side  in  order  that  the  certificate  may  readily 
be  transferred  at  any  time  before  final  payment  is 
made,  when  the  certificate  will  be  exchanged  for  a 
certificate  of  stock. 

27.  Bight  of  bondholders  to  subscribe  to  stock. — 
Bondholders  ordinarily  have  no  inherent  right  to  sub- 
scribe to  stock.  But  when  a  company's  stock  is  not 
selling  far  above  par,  so  that  the  right  to  subscribe  at 
par  is  not  a  sufficient  inducement  to  the  stockholder 
to  take  all  the  new  stock,  the  bondholders  make  a  very 
good  class  of  prospects  to  whom  the  stock  may  be  of- 
fered. It  would  seem,  then,  that  if  the  stock  is  selling 
below  par  in  the  market,  the  company  could  make  an 
offer  to  the  bondholders  to  purchase  some  of  it  at  par, 
since  the  stockholders  could  prove  no  damages.^ 

When  corporations  give  their  bondholders  the  priv- 
ilege to  buy  stock,  the  privilege  is  usually  tendered  as 
an  inducement  when  the  bonds  are  offered  for  sale. 
The  10  year,  6  per  cent,  gold  notes  of  the  American 
Power  and  Light  Company,  dated  August  1,  1911, 
were  accompanied,  when  issued,  by  detachable  option 
warrants,  on  surrender  of  which,  and  on  payment  of 

1  When  stock  is  selling  above  par  and  the  stockholder  is  not  given  his 
custoraarj'  right,  he  has  a  right  of  action  against  the  company,  and  the- 
measure  of  damages  is  the  diiference  between  the  market  value  and 
par  value  multiplied  by  the  number  of  shares  to  which  the  stockholder 
was  entitled  to  subscribe.  In  a  recent  case  before  the  Appellate  Division 
of  the  Supreme  Court  of  New  York,  the  court  held  that  the  stockholder 
had  a  right  to  subscribe  only  to  increases  of  capital  stock,  and  not  to 
any  of  the  old  capital  stock  that  was  unsold.  The  doctrine  of  this  case 
is  sound  if  applied  to  treasury  stock  (stock  that  has  been  issued  but 
that  has  been  donated  to  the  treasury  or  has  been  purchased  out  of 
surplus)   but  not  if  applied  to  stock  that  has  never  been  issued. 
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cash,  holders  may  purchase  at  par,  stock  to  an  amount 
equal  to  the  par  value  of  the  notes.  Warrants,  by 
their  terms,  are  transferable  until  Aug.  1,  1921 — the 
date  of  maturity  of  the  notes.  The  noteholder,  it 
will  be  seen,  may  either  sell  his  warrant  and  keep  his 
notes,  or  he  may  sell  the  notes  and  hold  the  warrants. 

28.  Right  of  stockholders  to  subscribe  to  bonds  and 
notes. — The  right, to  subscribe  to  stock,  we  have  seen, 
is  necessary  to  maintain  proportionate  control,  and 
the  common  law  right  of  the  stockholder  to  participate 
in  the  purchase  of  new  issues  of  stock  is  based  on  that 
principle.  Bonds  and  notes  do  not  affect  the  control 
of  solvent  corporations.  We  find,  therefore,  that 
stockholders  have  no  inlierent  right  to  subscribe  to 
these  creditor  instruments.  To  be  sure,  stockholders 
are  good  prospects  to  whom  to  offer  bonds,  and  it  is 
not  unusual  for  a  company  to  make  a  private  offer  to 
the  stockholders  before  the  general  public  offering  is 
made. 

29.  Conversion  as  a  method  of  control. — Very  fre- 
quently bonds  are  issued  convertible  into  stock.  This 
is  an  inducement  to  prospective  bondholders,  since  if 
the  company  prospers  and  dividends  are  increased, 
the  bondholder  may  convert  his  bond  into  stock  which 
will  have  a  higher  market  value. 

The  important  incident  of  convertible  bonds  is  in  the 
opportunity  which  tliey  give  for  influencing  tlie  con- 
trol of  a  company.  The  historic  war  over  Krie  be- 
tween Vanderbilt  and  Drew  aptly  illustrates  our  point. 
Drew  and  his  retainers  had  been  enjoined  by  a  New 
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York  court  on  the  petition  of  Vanderbilt  from  issu- 
ing additional  stock.  It  was  the  purpose  of  Vander- 
bilt to  get  a  corner  in  Erie  and  eventually  to  oust  the 
ring — Fisk,  Gould  and  Drew — from  the  management. 
The  strategy  of  the  latter  consisted  in  issuing  convert- 
ible bonds  which  were  promptly  transferred  to  an  out- 
side person  who  demanded  their  conversion.  Upon 
perfunctory  refusal,  an  injunction  was  sought  and  ob- 
tained directing  the  conversion  of  the  bonds.  Thus 
was  everything  made  "legal." 

When  Vanderbilt's  brokers  began  the  bidding  on 
the  day  set  for  the  corner  they  were  first  amazed  and 
then  horrified  at  the  prompt  offers  and  deliveries  of 
the  stock. 

Wall  Street  had  never  been  subjected  to  a  greater  shock 
and  the  market  reeled  to  and  fro  Hke  a  drunken  man  between 
these  giants,  as  they  hurled  about  shares  by  the  tens  of  thou- 
sands, and  money  by  the  million.  When  night  put  an  end 
to  the  conflict,  Erie  stood  at  78,  the  shock  of  battle  was 
over,  and  the  astonished  brokers  drew  breath  as  they  waited 
for  the  events  of  the  morrow.  The  attempted  "corner"  was 
a  failure,  and  Drew  was  victorious — no  doubt  existed  on 
that  point. ^ 

30.  Control  thru  redemption. — The  right  to  redeem 
stock  at  the  option  of  the  directors  is  frequentlv  in- 
cluded in  the  contract  with  preferred  stockholders. 
When  the  latter  have  the  right  to  vote,  tlie  redemp- 
tion feature  may  be  used  by  the  management  to  re- 

iW.  Z.  Ripley,  "Railway  Problems,"  p.  20,  quoting  "From  Chapters 
of  Erie  and  Other  Essays,"  by  Charles  Francis  Adams  and  Henry 
Adams. 
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duce  an  outside  majority  to  a  minority.  The  clash 
between  the  Hill  and  Harriman  interests  in  1901  over 
Northern  Pacific  is  a  classical  example.  Their  ef- 
forts to  get  control,  it  will  be  remembered,  carried  the 
market  to  the  $1,000  mark.  Mamy  Wall  Street  op- 
erators sold  short  at  the  time,  not  knowing  that  these 
giants,  the  one  backed  by  J.  P.  Morgan  and  Com- 
pany, the  other  by  Kuhn,  Loeb  and  Company,  were 
buying  the  stock  for  actual  delivery  to  get  the  voting 
power. 

The  Northern  Pacific  had  outstanding  $80,000,000 
common  stock,  and  $75,000,000  preferred.  J.  J.  Hill 
(the  president),  and  J.  P.  Morgan  and  Company 
together  o^Mied  common  stock  amounting  to  $26,000,- 
000.  Harriman  and  his  backers  bought  up  $37,000,- 
000  common  and  $42,000,000  preferred,  which  gave 
them  a  clear  majority  of  $1,500,000  of  all  the  stock 
of  the  road.  The  Hill  interests  bought  more  stock 
until  they  had  $42,000,000  common,  and  thus  gained 
a  majority  of  $2,000,000  of  the  common.  Then 
the  Harriman  people  discovered  their  weakness. 
The  preferred  stock  possessed  equal  voting  power 
with  the  common,  but  was  subject  to  redemption  at 
par  after  the  1st  of  January,  1902.  The  annual  meet- 
ing, however,  was  to  occur  in  October.  The  Hill  in- 
terests could  retain  power  only  by  getting  a  post- 
ponement of  the  meeting  until  after  the  1st  of  Jan- 
uary, when  they  could  redeem  the  preferred  stock. 
A  threat  on  the  part  of  the  Hill  interests  to  make  this 
move  brought  about  a  compromise  whereby  all  tlie 
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stock  held  by  the  two  interests  in  the  Northern  Pacific 
and  the  Great  Northern  was  turned  over  to  a  holding 
company  kno^\Ti  as  the  Northern  Securities  Com- 
pany 

31.  Liabilities  of  stockholders. — The  states  are  not 
all  in  agreement  on  the  liability  of  stockholders. 
Such  a  diversity  exists  in  the  rules,  especially  in  rela- 
tion to  liability  to  pay  for  stock,  that  the  reader,  if  he 
cares  to  pursue  the  subject  further,  must  refer  to  the 
statutes  themselves.  At  common  law,  stockholders 
were  required  only  to  pay  into  the  company  the 
amount  agreed  upon,  irrespective  of  the  par  value  of 
the  stock.  In  some  states  the  liability  is  made  to 
exist  up  to  the  amount  of  the  par  value  of  the  stock, 
any  other  agreement  being  illegal.  In  a  few  states, 
however,  among  which  is  New  York,  the  stockholder 
is  liable  to  pay  only  the  agreed  amount  to  the  cor- 
poration, but  if  the  company  becomes  insolvent,  he 
is  liable  to  the  creditors  for  the  difference  between 
the  amount  already  paid  in  and  the  par  value  of  the 
stock.  The  difficulties  presented  in  this  subject  are 
made  clear  by  the  use  of  the  device  of  stock  without 
par  value — a  device  which  is  being  largely  used  in 
the  creation  of  new  stock. 

There  is  also  conflict  among  the  states  as  to  the 
liability  of  the  successive  owners  of  stock.  In  New 
York,  Indiana  and  New  Hampshire  only  those  share- 
holders are  hable  who  were  shareholders  when  the 
debt  was  contracted,  and  this  liability  survives  the 
transfer  of  their  shares.     In  Connecticut  and  in  a  few 
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other  states,  only  those  shareholders  are  liable  who 
held  shares  when  the  action  bv  the  creditors  was  com- 
menced.  In  Illinois,  all  shareholders  who  were  such, 
either  at  the  time  the  debt  was  contracted,  or  who  be- 
came shareholders  prior  to  the  commencement  of  the 
action,  are  held  hable. 

In  some  states  stockholders  have  additional  liabili- 
ties, such  as  the  liability  to  pay  the  wages  due  from 
an  insolvent  corporation ;  in  some,  directors  still  have 
authority  to  levj'-  assessments,  but  in  others,  including 
New  York,  assessments  have  been  abolished. 

The  Canadian  law  on  the  subject  may  be  briefly 
stated  as  follows:  Without  express  provision,  no 
member  of  a  corporate  body  is  individually  liable  for 
the  corporate  debts.  When  a  person  puts  a  certain 
amount  of  money  into  a  company,  paying  for  his  stock 
in  full  the  ])rice  demanded,  and  receives  share  cer- 
tificates in  return,  he  may  lose  what  he  has  put  up, 
but  no  more.  If  he  has  not  paid  up  in  full  the  price 
of  the  shares  for  which  he  has  subscribed,  and  the 
company  gets  into  trouble,  he  may  be  called  upon  to 
pay  up  the  balance.  This  is  what  is  meant  by  "limited 
liability."  In  the  case  of  limited  liability  companies, 
by  no  internal  regulations  or  by-laws  could  this  limited 
liability  be  altered,  either  in  favor  of  or  against  the 
shareholder.  Most  of  the  Canadian  companies  acts 
provide,  liowever,  for  the  joint  and  several  liability 
of  directors  of  a  company  to  the  "clerks,  laborers, 
servants  and  apprentices  thereof  for  all  debts  not  ex- 
ceeding six  montlis'  wages  due  for  services  performed 
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for  the  company  while  they  are  such  directors,"  but 
not  unless  the  company  has  already  been  sued  for  the 
debt  within  a  year  from  the  time  it  became  due,  nor 
unless  the  director  has  been  sued  within  a  year  of  his 
ceasing  to  act  as  such,  nor  in  either  case  before  an 
execution  against  the  company  has  been  returned  un- 
satisfied. 

32.  Forfeiture  of  stock.— When  a  stockholder  pays 
a  deposit  on  his  subscription,  and  agrees  to  pay  further 
instalments  at  specified  times,  he  may  get  a  receipt  for 
liis  money  entitling  him  to  nothing  except  the  con- 
tinuation of  his  contract,  by  the  terms  of  which  he  is 
to  get  the  stock  upon  the  payment  of  the  other  in- 
stalments; or  he  may  get  the  stock,  usually  with  a 
statement  that  there  are  certain  amounts  due.  If, 
when  the  amounts  become  due,  either  thru  the  lapse 
of  the  agreed  time,  or  in  pursuance  to  a  valid  call 
made  by  the  directors,  the  instalments  are  not  paid, 
the  directors"  may  forfeit  the  stock.  In  many  states, 
stockholders  may  be  prevented  from  transferring  their 
stock  till  calls  are  paid.  In  some  jurisdictions,  for- 
feited stock  is  considered  treasury  stock  and  in  other 
jurisdictions  it  becomes  unissued  stock. 

33.  Authorized  stock. — The  terms  in  general  use 
should  be  carefully  studied  by  the  reader.  The  stock 
authorized  to  be  issued  by  the  certificate  of  incorpora- 
tion is  called  authorized  stock.  It  may  be  increased 
or  decreased  only  thru  amendment  of  the  certificate 
as  provided  by  statute.  JMost  states  fix  a  mmimum 
of  authorized  stock  for  corporations  but  no  maximum. 
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Authorized  stock  is  equal  to  issued  stock,  plus  unissued 
stock. 

34.  Issued  stock. — That  part  of  the  authorized 
stock  which  has  been  part-paid  or  full-paid  is  issued 
stock.  It  may  be  in  the  hands  of  outside  stockholders 
or  in  the  treasury  of  the  company.  Issued  stock  is 
equal  to  outstanding  stock,  plus  treasury  stock,  and  to 
fuU-paid  stock  plus  part-paid  stock. 

35.  Unissued  stock. — The  name  given  to  authorized 
stock  before  issue  is  unissued  stock.  As  was  indi- 
cated above,  in  a  great  many  jurisdictions  this  stock 
must  be  sold  at  par  altho  it  may  be  issued  for  cash, 
propert}^  or  services.  When  it  is  desired  to  sell  stock 
at  less  than  par,  it  is  first  issued  for  property  of  un- 
certain value,  such  as  a  patent,  a  mine,  or  the  good 
will  of  a  going  business ;  but  in  the  contract  of  issue, 
the  property  is  appraised  by  the  directors  as  being 
equal  in  value  to  tlie  stock  issued  for  it.  Some  of  the 
stock  is  then  donated  back  to  the  treasury ;  this  treas- 
ury stock  can  then  be  sold  at  any  price. 

36.  Outstanding  stock. — Issued  stock  in  the  hands 
of  outside  stockholders  is  outstanding  stock. 

37.  Treasury  stock. — Stock  that  has  been  issued 
but  has  been  brought  back  to  the  company  by  dona- 
tion or  purchase  is  called  treasury  stock.  Generally 
a  corporation  is  permitted  to  purchase  its  stock  only 
out  of  surplus.  If  it  is  purchased  in  any  other  way  a 
corporation  doing  so  thereby  reduces  its  capitalization 
in  fraud  of  creditors.  Treasury  stock,  then,  may  be 
sold  at  any  price  since  a  sale  below  par  will  not  reduce 
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the   company's   capital   but   will  cut   down   its   sur- 
plus. 

38.  Full- paid  and  imrt-ijaid  stock. — Stock  which 
has  been  paid  up  to  the  agreed  consideration  or,  in 
those  states  where  stock  cannot  be  issued  at  less  than 
par,  up  to  the  par  value,  takes  the  name  of  full-paid 
stock.  Stock  which  has  not  been  paid  for  up  to  the 
par  value  or  up  to  the  agreed  value  is  part-paid  stock. 

REVIEW 

Suppose  you  had  given  a  proxy  but  wanted  to  attend  a  stock- 
holders' meeting  yourself;  what  would  you  do  about  it? 

If  two  persons  owning  stock  in  common  differed  as  to  how  it 
should  be  voted,  under  what  circumstances  could  it  be  voted  in 
accordance  with  the  wishes  of  one  of  them?  Wliat  could  the  other 
do  to  prevent  this? 

Suppose  the  books  of  a  company  closed  today,  the  meeting  to 
be  held  in  twenty  days.  If  after  the  books  had  closed  and  before 
the  meeting  you  had  bought  stock,  what  must  you  do  to  vote  the 
stock  at  the  meeting? 

A  pledges  his  stock  to  B.  The  laws  of  New  York  require  a 
pledgee  to  give  a  proxy  to  the  pledgor.  B  refuses  to  give  A  a 
proxy  and  both  A  and  B  claim  admittance  to  the  meeting.  What 
should  the  chairman  do? 

A  owns  certificate  No.  5  for  100  shares  of  the  X  Company 
dated  September  1,  1905.  He  endorses  it  in  blank  and  loses  it. 
B  finds  it  and  sells  it  to  C  who  knew  of  the  loss.  C  gives  it  to 
D.  D  sells  it  to  E  who  knew  nothing  of  its  past  history.  E 
sells  it  to  B.     Does  B  get  the  title? 

Suppose  the  same  certificate  had  been  transferred  by  D  to 
his  own  name  before  the  stock  was  sold  to  E.  Would  B  get  the 
title? 

What  remedies,  if  any,  in  the  two  cases,  would  A  have? 

Suppose  in  the  third  question  preceding  this,  after  A  had  lost 
the  certificate,  a  dividend  was  declared  to  be  paid  within  twenty 
days.  What  would  you  do  about  it  if  you  were  A?  If  you  were 
directing  the  companj-  how  would  you  treat  A's  demand  in  re- 
spect to  the  dividend? 
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A  bank  with  a  capital  stock  of  $500,000  and  a  surplus  of 
$2,000,000  increases  its  stock  to  $1,000,000.  A  owns  20  per 
cent  of  the  stock.  The  bank  makes  an  agreement  with  private 
bankers,  to  sell  them  its  new  stock  at  $400  a  share.  Later,  the 
stock  is  quoted  at  $.'550  a  share.  What  right  has  A  who,  after 
protest,  has  been  refused  permission  to  buy  part  of  the  stock? 


CHAPTER  XIII 

MEETINGS  OF  STOCKHOLDERS 

1.  Stockholders'  meetings. — Stockholders  are  in 
most  cases  required  to  act  in  meeting,  altho  in  some 
matters  written  approval  of  a  question  brought  for- 
ward by  the  directors  is  all  that  is  required  by  law. 
Very  frequently  corporations  place  matters  before 
the  stockholders  which  do  not  require  their  sanction, 
but  which  are  more  satisfactorily  settled  in  this  way. 
The  directors  are  but  the  agents  of  the  stockholders, 
and  they  act  wisely  when  they  refer  very  important 
matters  to  their  principals. 

Stockholders'  meetings  are  either  regular  or  spe- 
cial. In  most  cases  the  only  regular  stockholders' 
meeting  is  the  annual  meeting  at  which  the  directors 
are  elected  and  the  reports  of  the  officers  for  the  year 
are  received.  In  most  states — the  notable  exception 
is  Delaware — meetings  of  stockholders  must  be  held 
in  the  state. 

Some  of  the  Canadian  companies  acts  are  explicit 
as  to  the  place  for  holding  general  meetings;  others 
are  not,  the  matter  being  left  to  the  discretion  of  the 
directors.  The  Ontario  Act,  for  instance,  declares 
that  meetings  of  shareholders,  directors  and  executive 
committees  shall  be  held  at  the  place  of  the  head  office 
of   the    company    except    when    otherwise    provided 
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by  the  special  act,  letters  patent  or  the  by-laws  of 
the  company,  but  shall  not  be  held  outside  of  Ontario 
unless  when  so  authorized  in  one  of  the  ways  just 
mentioned.  The  Dominion  Companies  Act  is  less  ex- 
plicit: "Directors  of  the  company  shall  be  elected 
by  the  shareholders,  in  general  meetings  of  the  com- 
pany assembled  at  some  place  in  Canada."  This  is 
practically  equivalent  to  saying  that  the  annual  gen- 
eral meeting  at  which  directors  are  usually  elected 
must  be  held  in  Canada,  while  the  actual  place  of 
meetings  is  left  to  be  determined  by  the  letters  pat- 
ent or  the  by-laws.  The  JNIanitoba  Act  is  to  the  same 
effect,  except  that  meetings  for  the  election  of  direc- 
tors are  to  be  held  within  the  province.  The  place 
where  annual  meetings  of  the  company  may  be  held, 
may  be  fixed  in  the  directors'  by-laws  provided  the 
same  is  not  contrary  to  law  or  the  letters  patent. 
Tlie  Quebec  Companies  Act  provides  that  by-laws  of 
the  directors  for  the  holding  of  annual  meetings  must 
fix  the  place  of  such  meeting  within  the  province. 
Apparently  tliere  is  no  such  restriction  as  to  special 
meetings  of  tlie  company  assembled  at  some  place 
within  the  province.  Under  the  New  Brunswick 
Act,  permission  is  given  to  hold  annual  meetings  out 
of  the  province  where  such  permission  is  applied  for 
by  the  applicants  for  tlie  letters  patent,  and  the 
majority  of  tlie  applicants  are  residents  of  Great 
Britain,  the  United  States,  or  any  province  of 
Canada.  The  lieutenant-governor  in  granting  the 
letters  patent  may,  if  he  deems  it  expedient,  in  any 
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case,  and  upon  application,  grant  permission  to  hold 
either  shareholders'  or  directors'  meetings  out  of  the 
province. 

2.  Notice  of  meetings. — The  statutes  usually  pro- 
vide as  to  what  notice  must  be  given  to  the  stockhold- 
ers or  directors  if  a  meeting  is  to  be  valid,  but  in  the 
absence  of  statutoiy  regulation  the  certificate  of  in- 
corporation or  the  by-laws  govern.  The  notice  must 
generally  be  given  a  reasonable  time  before  the  meet- 
ing is  to  be  held  so  that  it  can  be  mailed  to  the  last 
known  address  of  each  stockliolder,  and  can  be  pub- 
lished in  some  paper  of  general  circulation — tho  this 
requirement  is  sometimes  omitted.  It  must  state  the 
time,  the  place  and  the  purpose  of  the  meeting.  The 
following  notice  is  typical : 

WESTINGHOUSE  ELECTRIC  AND 
MANUFACTURING  COMPANY 

Notice  of  Annual,  Meeting  of  Stockholders 

To  the  Stockholders  of  Westinghouse  Electric  and  Manu- 
facturing Company : 

The  annual  meeting  of  the  stockholders  of  the  Westing- 
house  Electric  and  Manufacturing  Company,  will  be  held 
at  the  chief  office  of  the  Company,  in  the  Borough  of  East 
Pittsburgh,  Allegheny  County,  Pennsylvania,  on  Wednesday, 
June  12,  1912,  at  ten  o'clock  a.  m.,  for  the  election  of  di- 
rectors, and  for  the  transaction  of  such  other  business  as 
may  properly  come  before  the  meeting. 

The  stock-transfer  books  will  be  closed  on  Friday,  the 
31st  day  of  May,  1912,  at  three  o'clock  p.  m.,  and  will  be 
reopened  on  the  13th  day  of  June,  1912,  at  ten  o'clock  a.  m. 

Dated,  New  York,  N.  Y.,  May  18,  1912. 

James  C.   Bennett,  Secretary. 
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Tlie  present  tendency  is  to  make  the  notice  more 
informal  and  to  urge  upon  the  stockholder  the  impor- 
tance of  his  being  represented  at  the  meeting. 

In  many  states  notice  can  be  waived.  Small  cor- 
porations generally  obtain  written  waivers  in  the  fol- 
lowing form: 

We,  the  undersigned,  stockholders  of  the  Blank  Corpora- 
tion, do  hereby  waive  all  statutory  and  b^'-law  requirements 
as  to  notice  of  a  meeting  of  the  stockholders  of  the  said 
company  to  be  held  at  the  principal  office  of  the  company, 
No.  1681  West  50th  St.,  on  the  first  day  of  July,  1917, 
and  we  hereby  consent  to  the  transaction  thereat  of  any  and 
all  kinds  of  business  that  may  come  before  the  meeting. 

3.  Transaction  of  business. — Business  need  not  be 
transacted  with  all  the  formality  that  is  observed  in 
deliberative  bodies,  but  care  should  be  taken  to  con- 
duct meetings  in  a  businesslike  way,  and  to  see  that 
motions  are  definitely  made,  and  that  the  sense  of  the 
nieeting  is  clearly  understood  by  all  present  after 
there  has  been  a  reasonable  amount  of  discussion. 
When  opposition  to  the  management  has  developed, 
the  utmost  care  sliould  be  exercised  in  regard  to  the 
method  of  calling  and  conducting  the  meeting. 

4.  Minutes. — Tlie  most  important  part  of  a  meet- 
ing is  the  minutes.  It  has  been  held  that  the  minutes 
are  merely  evidence  of  what  has  occurred  and  that 
other  evidence,  such  as  the  testimony  of  a  member 
who  was  present,  can  be  used  to  contradict  the 
minutes.  But  in  a  contest  between  the  corporation 
and  an  outsider  it  is  always  hard  to  overcome  the  testi- 
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mony  of  the  written  minutes,  especially  if  they  are  so 
worded  as  to  show  action  against  the  interest  of  the 
corporation.  Hence  it  is  essential  that  the  secretary 
exercise  great  care  in  wording  the  minutes. 

It  is  customary  in  small  corporations  when  only 
routine  business  is  to  be  transacted  at  a  stockholders' 
meeting,  for  the  secretary  to  prepare  a  draft  of  the 
minutes  before  the  meeting,  and  to  read  them  before 
the  meeting  adjourns.  This  is  a  wholesome  practice, 
for  it  commits  the  stockholders  not  only  to  certain  ac- 
tions but  to  the  verbal  expression  of  the  action  and 
does  not  place  a  heavy  responsibility  on  the  secretary. 
Form  of  minutes.^ 

The  annual  meeting  of  the  stockholders  of  the  New  York, 
New  Haven  and  Hartford  Railroad  Company  was  held,  pur- 
suant to  legal  notice,  at  Harmonic  Hall,  No.  9  Elm  Street, 
New  Haven,  Connecticut,  on  Wednesday,  October  22nd, 
1913. 

President  Howard  Elliott  in  the  chair. 

The  call  for  the  meeting  was  read  by  the  secretary  as  fol- 
lows: To  the  stockholders  of  the  New  York,  New  Haven 
and  Hartford  Railroad  Company: 

Notice  is  hereby  given  that  the  annual  meeting  of  the 
stockholders  of  the  New  York,  New  Haven  and  Hartford 
Railroad  Company  will  be  held  in  Harmonic  Hall,  No.  9  Elm 
Street,  in  the  city  of  New  Haven,  Connecticut,  on  Wednes- 
day, the  22nd  day  of  October,  1913,  at  twelve  o'clock  noon, 
for  the  following  purposes : 

1.  To  act  upon  proposed  amendments  to  the  stockhold- 
ers' by-laws,  as  follows : 

1  From  evidence  taken  before  the  Interstate  Commerce  Commission, 
relative  to  the  financial  transactions  of  the  New  York,  New  Haven  and 
Hartford  Railroad  Company,  together  with  the  report  of  the  Commission 
thereon. 
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Amend  Articles  III,  IV,  VII  and  IX  by  striking  out  the 
word  "president"  wherever  it  occurs  and  inserting  in  Heu 
thereof  the  words  "chairman  of  the  board,"  so  that  said  arti- 
cles as  amended  shall  read  as  follows : 

III.  "The  annual  meeting  of  this  corporation  at  which 
directors  shall  be  chosen  shall  be  held  in  the  city  of  New 
Haven,  Connecticut,  on  the  fourth  Wednesday  of  October  in 
each  3'ear,  at  12  o'clock  m.,  at  such  place  as  shall  be  fixed  by 
the  chairman  of  the  board  of  directors." 

IV.  "A  special  meeting  of  this  corporation  may  be  called 
at  any  time  by  order  of  the  board  of  directors,  and  shall 
be  held  in  the  city  of  New  Haven,  at  such  hour  and  place 
as  shall  be  fixed  by  the  chairman  of  the  board  of  direct- 
ors." 

VII.  "For  each  annual  and  special  meeting  of  the  stock- 
holders the  board  of  directors  shall  appoint  two  tellers  to 
receive  and  count  the  votes  cast  thereat.  In  case  of  the  fail- 
ure of  the  board  of  directors  to  make  such  appointment,  or 
in  case  of  the  failure  or  inability  of  cither  or  both  of  the  tell- 
ers to  serve  at  such  meeting,  the  chairman  of  the  board  shall 
appoint  another  teller  or  tellers  in  his  or  their  places." 

IX.  "All  the  meetings  of  this  corporation  shall  be  pre- 
sided over  by  the  chairman  of  the  board  when  he  shall  be 
present." 

Amend  Article  X  by  inserting  after  the  word  "secretary" 
the  words  "or  assistant  secretaries,"  so  that  said  article  as 
amended  shall  read  as  follows : 

X.  "^Minutes  of  all  meetings  of  the  corporation  shall  be 
taken  and  recorded  by  the  secretary  or  assistant  secretaries." 

2.  To  elect  a  board  of  directors  for  the  ensuing  j'ear. 

3.  To  consider  the  annual  statement  and  approve  the  acts 
of  the  directors  and  officers  of  the  corporation  as  described 
in  said  statement  and  as  reported  at  said  meeting. 

4.  To  transact  any  other  business  which  may  properly 
come  before  said  meeting. 

For  the  purpose  of  this  meeting  the  transfer  books  of  the 
company  will  be  closed  from  October  8th,  1913,  to  October 
22nd,  1913,  both  days  inclusive. 
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Dated  at  New  Haven,  Connecticut,  tliis  30th  day  of  Sep- 
tember, 1913. 
By  order  of  the  board  of  directors. 

Arthur  E.  Clark,  Secretar3'. 

The  affidavits  of  publication  of  the  notice  in  accordance 
with  law  and  the  by-laws  of  the  company  were  also  submitted. 

The  following  motion  was  presented  by  Clarence  H,  Ven- 
ner,  of  New  York,  and  duly  seconded : 

"  That  the  secretary  be  and  hereby  is  requested  to  read 
the  minutes  of  the  proceedings  of  the  board  of  directors 
and  the  executive  committee  thereof  since  the  last  meeting" 
which,  after  considerable  discussion,  was  amended  on  motion 
of  ex-Governor  Bulkeley  and  accepted  by  Mr.  Venner,  as  fol- 
lows : 

"So  far  as  they  are  applicable  to  any  matters  mentioned 
in  the  report  which  the  stockholders  are  asked  to  approve." 

On  motion  of  Mr.  W.  A.  Beardsley,  duly  seconded,  it  was 
voted  to  lay  the  resolution  on  the  table. 

The  following  resolution  was  presented  by  Mr.  D.  W. 
Blakeslee: 

"Resoh'ed:  That  the  general  statement  of  the  affairs  of 
the  New  York,  New  Haven  and  Hartford  Railroad  Company', 
prepared  by  the  directors  for  the  year  ending  June  30,  1913, 
and  printed  and  distributed  to  the  stockholders  prior  to  this 
meeting,  is  hereby  accepted,  and  the  acts  of  the  directors  and 
officers  of  the  corporation  as  therein  described  and  as  re- 
ported at  this  meeting  are  hereby  approved  and  ratified." 

"  In  favor  of  the  acceptance  of  the  annual  statement  for 
year  ending  June  30th,  1913." 

Mr.  A.  Heaton  Robertson  offered  the  following  resolu- 
tions, which  were  duly  seconded  and  adopted: 

"Resolved,  That  the  stockholders'  by-laws  are  hereby 
amended  as  follows : 

"Amend  Articles  III,  IV,  VII,  and  IX  by  striking  out  the 
word  'president'  wherever  it  occurs  and  inserting  in  lieu 
thereof  the  words  'chairman  of  the  board' ;  so  that  said  arti- 
cles as  amended  shall  read  as  follows :"      [The  minutes  here 
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contain  a  copy   of  the  amended  articles  identical  with  the 
copy  contained  in  the  notice  of  meeting  ahove.] 

*^ Resolved,  That  action  upon  the  resolutions  just  offered, 
and  the  election  of  directors,  be  by  stock  vote,  and  to  avoid 
delay  that  stockholders  be  permitted  to  vote  by  ballot  upon 
said  resolutions  and  the  election  of  directors  at  the  same 
time." 

On  motion,  duly  seconded,  it  was 

"  Voted,  that  the  meeting  do  now  proceed  to  vote  upon  the 
three  questions  submitted  to  this  meeting." 

It  was  also 

"Voted,  that  after  the  votes  are  cast  a  recess  be  declared 
until  4':00  o'clock  p.  m." 

The  ballot  box  was  opened  to  receive  the  ballots  at  2 :37 
o'clock  P.M.,  and  at  2:49  o'clock  p.m.  was  declared  closed, 
all  having  voted  who  desired  to. 

At  4 :00  o'clock  p.  m.,  the  tellers  not  having  finished  count- 
ing the  ballots,  the  recess  was  continued  until  the  completion 
of  the  count. 

At  4 :50  o'clock  p.  m.  the  meeting  was  again  called  to  or- 
der and  the  tellers  submitted  the  following  report : 

"To  the  Chairman: 

.  The  undersigned,  tellers  appointed  to  receive  and  count 
the  votes  cast  at  the  annual  meeting  of  the  stockholders  of 
the  New  York,  New  Haven  and  Hartford  Railroad  Company 
this  day  held,  hereby  certify : 

That  tiie  whole  number  of  votes  cast  in  favor  of  the  ac- 
ceptance of  tlie  annual  statement  for  the  year  ending  June 
30th,  1913,  was  1,003,369  and  against  said  resolution  10,- 
193. 

That  the  whole  number  of  votes  cast  for  directors  was 
1,013,562,  of  which  there  were  cast  for  each  of  the  following 
named : 

[Here  is  written  out  a  list  of  the  candidates  with  the  num- 
ber of  votes  received  by  each.  Those  who  were  declared 
elected  received  more  than  a  million  votes  each.  Eleven 
other  candidates  were  in  the  field  but  they  received  less  than 
1,500  votes  each.] 

Ill— 15 
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That  the  whole  number  of  votes  cast  in  favor  of  the  reso- 
lution approving  amendments  to  the  stockholders'  by-laws 
was  1,013,562,  and  against  said  resolution  none." 

Dated  at  New  Haven,  Connecticut,  this  twenty-second 
day  of  October,  1913. 

(Signed)   Samuel  Hemingway, 
(Signed)   C.  H.  Hempstead, 

Tellers. 

Whereupon  the  chairman  declared  that  the  resolution  ap- 
proving the  annual  statement  for  the  year  ending  June  30, 
1913,  had  been  adopted;  that  the  following-named  persons 
had  been  duly  elected  directors  of  the  company  for  the  ensu- 
ing year  and  until  their  successors  shall  have  been  elected 
and  qualified,  to  wit :  Messrs.  William  Rockefeller,  Charles 
F.  Brooker,  Edwin  Milner,  William  Skinner,  D.  Newton 
Barney,  Robert  W.  Taft,  James  S.  Elton,  James  S.  Heming- 
way, A.  Heaton  Robertson,  Frederick  F.  Brewster,  Henrv  K. 
McHarg,  John  L.  Billard,  George  F.  Baker,  T.  DcWitt  Cuy- 
ler,  Edward  INIilligan,  Francis  T.  INIaxwcll,  Samuel  Rea, 
Lawrence  ^Minot,  Morton  F.  Plant,  J.  P.  IVIorgan,  John  T. 
Pratt,  Howard  Elliott,  W.  Murray  Crane,  Arthur  T.  Had- 
ley,  James  H.  Hustis,  James  L.  Richards,  and  Galen  L. 
Stone;  and  that  the  resolution  amending  the  stockholders' 
by-laws  had  been  unanimously  adopted. 

The  following  resolution  was  offered  by  INIr.  Clarence  H. 
Venner  and  seconded  by  Hon.  Morgan  G.  Bulkeley: 

"Moved,  That  the  directors  and  officers  of  this  company 
be,  and  they  hereby  are,  instructed  to  take  no  steps  toward 
the  issue  and  delivery  of  the  $67,552,000  convertible  de- 
benture 6  per  cent  bonds  until  after  the  Supreme  Judicial 
Court  of  Massachusetts  shall  have  passed  upon  the  legality 
of  such  issue  on  appeal,  from  and  in  review  of  the  order  of 
the  Public  Service  Commission  of  Massachusetts." 

On  motion,  duly  seconded,  it  was 

"Voted,  That  the  resolution  be  laid  upon  the  table." 

On  motion,  duly  seconded,  the  meeting  adjourned  (5:12 
P.M.).     Attest: 

(Signed)  Arthur  E.  Clark,  Secretary. 
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5.  Quorum  at  stockholders'  meetings. — The 
quorum  necessary  for  the  transaction  of  business  is 
usually  prescribed  in  the  statutes  or  the  by-laws.  The 
statutory  provision  usually  is  to  the  effect  that  in  the 
absence  of  a  by-law  on  the  subject,  the  presence  of 
the  holders  of  a  majority  of  shares  shall  constitute  a 
quorum.  It  must  be  remembered  that  the  old  com- 
mon law  rules  declare  that  any  number  of  stockhold- 
ers not  less  than  two  constitutes  a  quorum.  And  the 
Xew  York  statute  on  the  subject  of  annual  meetings 
has  been  interpreted  to  mean  that  any  nmiiber  of 
stockholders  who  attend  the  annual  meeting  may  pro- 
ceed with  the  election  of  directors.  Generally  if  a 
quorum  is  not  present,  those  who  attend  may  at  least 
adjourn  to  a  later  day,  so  that  the  subsequent  meet- 
ing will  be  considered  an  adjourned  meeting  for  which 
no  notice  is  necessary. 

Under  Canadian  practice  it  is  customary  for  the 
directors  to  make  provision  for  quormiis  of  meetings 
of  either  shareholders  or  directors,  and  whether  spe- 
cial or  general.  The  Dominion  and  the  Quebec  com- 
panies acts  both  provide  that  such  directors'  by-laws 
are  subject  to  approval  or  rejection  by  the  stock- 
holders. The  Saskatchewan  and  Alberta  companies 
acts  both  provide  that  no  business  shall  be  transacted 
at  any  general  meeting  excejyt  the  declaration  of  a 
dividend,  unless  a  quorum  of  members  is  present  at 
tlie  time  when  the  meeting  proceeds  to  business. 

6.  Inspection  of  corporate  books. — The  privilege  of 
the  stockholders  to  inspect  the  corporate  books  is  a 
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right  incidental  to  that  of  control.  By  inspecting 
the  books  the  stockholders  are  able  to  make  this  con- 
trol intelligent  and  effective. 

The  books  of  a  cor^^oration  are  generally  of  two 
kinds — corporate  and  financial  books.  The  former 
consist  of  the  stock  ledger,  the  transfer  book  and  the 
minute  books.  Stockholders  are  generally  given  the 
right  by  statute  peremptorih^  to  demand  to  see  these 
books,  and  to  make  abstracts  and  copies.  If  this  right 
is  denied,  a  stockholder  may  immediately  sue  the  cor- 
poration and  the  offending  officers  for  the  penalties 
prescribed  by  law,  and  may  also  get  a  mandatory  in- 
junction directing  the  officers  to  permit  him  to  see 
the  books.  Ordinarily  the  stockholder  has  no  such 
right,  however,  to  see  the  financial  books.  If,  in 
order  to  protect  any  of  his  prerogatives,  it  becomes 
necessary  to  examine  the  financial  records,  a  court  or- 
der must  first  be  procured.^ 

The  foregoing  statement  may  be  somewhat  ampli- 
fied with  reference  to  Canadian  law.  It  must  first  be 
stated  generally  that  members  of  a  corporation  have 
no  absolute  right  to  inspect,  whenever  they  think  fit, 
all  papers  belonging  to  the  aggregate  body.  It  has 
been  held  in  leading  English  cases  that  the  privilege 
of  inspection  is  confined  to  cases  in  which  the  mem- 

1  In  New  York  the  statute  provides  that  the  penalties  shall  not  be 
incurred  by  an  officer  who  refuses  inspection  of  the  stockholders'  ledger 
on  the  ground  that  the  applicant  has  already  made  such  an  inspection  in 
order  to  prepare  a  list  of  stockholders  for  sale.  This  is  directly  op- 
posed to  the  English  Hw  which  permits  anybody, — stockholder  or  out- 
sider— to  demand  a  copj'  of  the  names  and  addresses  of  the  stockholders 
upon  payment  of  a  small  fee  tliat  covers  the  cost  of  transcription. 
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ber  has  in  view  some  definite  right  or  object  of  his 
own,  and  to  such  documents  as  would  tend  to  illus- 
trate such  right  or  object.  The  principle  behind  the 
restriction  is  that  matters  of  internal  economy  and 
arrangement  are  not  lightly  to  be  interfered  with. 
Apart  from  the  cases  mentioned,  and  without  spe- 
cial enactment,  a  shareholder  has  no  right  to  examine 
the  minutes  of  directors'  meetings,  for  the  reason  that 
it  is  not  usually  considered  advisable  to  allow  such 
examination.  One  can  readily  see  that  matters  of 
great  concern  to  the  company  might  otherwise  be- 
come public.  Of  the  statutory  right  of  inspection  of 
certain  books  and  docmnents  the  shareholder  cannot 
be  deprived.  All  the  Canadian  letters  patent  acts 
provide  for  the  inspection  by  shareholders,  during  rea- 
sonable business  hours  of  every  ordinary  business  day, 
of  certain  books,  and  the  making  of  extracts.  These 
relate  to  the 

(a)  Company's  letters  patent  and  supplementary 
letters  patent; 

(b)  Preliminary  memorandum  of  agreement; 

(c)  By-laws  of  the  company; 

(d)  Register  of  shareholders  and  directors; 

(e)  Stock  register. 

What  the  shareholder  cannot  get  at  under  these 
provisions  directly  he  may  secure  indirectly.  Under 
several  of  the  acts  a  certain  proportion  of  the  share- 
holders may  apply  to  the  courts  for  the  appointment 
of  an  inspector  to  examine  the  company's  affairs  and 
management.     The  company  may  by  resolution  it- 
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self  appoint  such  an  inspector.  The  inspector  has 
veiy  wide  powers.  He  can  order  the  production  of 
all  the  company's  books  and  documents  and  examine 
upon  oath  the  officers  and  agents  of  the  company. 
He  is  there  to  get  information  not  otherwise  to  be 
disclosed.  His  position  is  not  judicial  or  quasi- judi- 
cial, and  an  action  at  law  could  not  be  based  upon 
his  report.  His  report  does  not  bind  even  the  com- 
pany. In  certain  of  the  provinces  his  report  is  ad- 
missible in  legal  proceedings  to  show  his  opinion  in 
relation  to  any  matter  contained  in  the  report. 
Under  most  of  the  acts  an  annual  audit  by  account- 
ants is  compulsory,  and  this  affords  a  means  also  of 
getting  at  the  company's  true  financial  position.  The 
letters  patent  acts  all  provide  that  the  directors 
must  lay  before  the  shareholders  at  or  before  the  an- 
nual meeting  a  full  statement  of  the  affairs  and  fi- 
nancial position  of  the  company.  It  must  not  be 
forgotten  that  directors  are  agents  of  the  shareholders 
and  appointed  by  them ;  and  so  even  at  common  law, 
apart  from  statute,  they  are  bound  to  keep  proper 
and  regular  accounts  of  all  transactions  and  at  rea- 
sonable and  suitable  times  to  render  accounts,  with- 
out concealment,  to  the  shareholders. 

7.  nights  of  minorities. — Courts  of  equity  discour- 
age corporations  from  washing  their  dirty  linen  in 
public.  "If  the  directors  are  dishonest  or  inefficient 
put  them  out,"  says  the  court.  But  suppose  the  di- 
rectors are  kept  in  office  by  a  majority  that  is  milking 
the  corporation  for  their  own  benefit.     Such  a  situa- 
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tion  frequently  arises  in  subsidiary  companies,  in 
which  the  minority  feel  that  their  corporation  is  be- 
ing used  to  pull  the  parent  company's  chestnuts  out 
of  the  fire. 

The  line  between  downright  fraud,  on  the  one  hand, 
and  furthering  legitimately  the  interests  of  the  in- 
dividual stockholder  on  the  other  hand,  is  difficult  to 
draw.  It  has  been  held  that  a  shareholder's  vote  to 
dissolve  a  company  is  not  invalid  because  the  dissolu- 
tion would  terminate  a  contract  that  is  beneficial  to 
the  corporation  but  onerous  to  himself.  With  the 
warning  to  the  reader  that  fraud  is  always  a  difficult 
matter  to  prove,  the  subject  will  be  dismissed  with  the 
following  summary  of  the  rights  of  a  minority  to 
2)revent  the  majorit}'-  from  performing  certam  acts:  ^ 

( 1 )  The  right  to  prevent  ultra  vires  acts. 

(2)  The  right  to  restrain  a  bare  majority  from  ex- 
ercising a  power,  which,  by  statute,  by  charter-provi- 
sion or  by  law,  requires  the  assent  of  a  larger  majority 
— two-thirds  or  three-quarters. 

(3)  The  right  to  restrain  the  majority  from  com- 
mitting fraud. 

As  was  indicated  above,  the  mere  fact  that  a  stock- 
holder has  a  personal  interest  in  a  transaction  is  no 
reason  why  he  should  be  prevented  from  exercising 
his  right  to  vote  in  such  a  way  as  to  further  his  per- 
sonal interests.     There  is,  however,  a  very  definite  line 

1  Conflicts  between  minorities  and  majorities  are  considered  here. 
Conflicts  between  stockholders  and  directors  are  treated  in  the  next 
chapter. 
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between  this  rule  and  the  rule  that  a  corporation  can- 
not be  deprived  of  its  property  unjustly  and  without 
proper  consideration  in  return. 

The  principal  difficulty  arises  in  a  case  like  this :  A 
subsidiar}^  is  made  to  pay  a  dividend  in  order  to  pro- 
vide income  for  the  parent  company,  altho  the  divi- 
dend reduces  the  surplus  and  exhausts  the  company's 
working  capital.  In  such  a  case,  unless  there  were  no 
bona  fide  surplus  from  which  dividends  could  be  de- 
clared, the  minority  would  be  without  redress. 

REVIEW 

Can  stockholders  prohibit  directors  from  passing  any  by-laws? 

Draw  up  a  notice  of  the  annual  meeting  for  the  Hamilton 
Company. 

Draw  up  a  set  of  minutes  for  this  meeting. 

How  could  you  proceed  to  get  the  names  and  addresses  of  the 
stockholders  in  order  to  enlist  their  support? 


CHAPTER  XIV 

DIRECTORS  AND  OFFICERS 

1.  Theory  of  corporate  management. — The  part- 
nershii^,  as  we  have  seen,  is  a  business  institution  in 
which  each  part  of  the  management  is  as  great  as  the 
whole,  or  to  put  it  in  another  way,  in  which  each  mem- 
ber is  a  general  agent  of  the  concern.  In  the  cor- 
poration this  general  agency  is  lodged  in  the  board  of 
directors.  The  power  rests  in  the  board  and  not  in 
the  aggregate  of  the  directors,  for  directors  must  act 
in  the  board.  The  stockholders  are  entitled  to  de- 
mand that  the  directors  put  their  heads  together  and 
give  the  corporation  the  benefit  not  alone  of  their  in- 
dividual judgment  but  of  the  collective  judgment 
that  grows  out  of  intelligent  discussion. 

"Must  directors  direct?"  is  often  asked.  In  spite 
of  recent  differences  of  opinion  the  remark  made  by 
Coke  centuries  ago  still  holds  good  on  principle: 
"Governors  ought  not  to  be  idle  as  Cyphers  in  Al- 
gebra." A  director  is  not  liable  for  the  acts  of  his  co- 
directors.  He  is  not  bound  to  attend  all  the  meetings 
•nid  is  not  liable  for  what  is  done  in  his  absence.  But 
L^ross  non-attendance"  is  a  breach  of  trust.  When  a 
director  is  compelled  to  leave  the  place  where  the  meet- 
ings are  held,  the  safest  practice  is  to  get  a  leave  of 
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absence  from  the  directors  as  a  board.  Directors  can- 
not vote  by  proxy  on  the  general  principle  that  an 
agent  cannot  delegate  his  authority. 

2.  Number  and  qualifications  of  directors. — The 
number  of  directors  is  usually  specified  in  the  statute 
or  charter  and  may  run  from  three  to  twenty-one  or 
even  more.  Frequently  they  are  divided  into  classes, 
as  in  the  following  provision  in  the  certificate  of  the 
United  States  Steel  Corporation: 

The  number  of  the  directors  of  the  Company  shall  be  fixed 
from  time  to  time  by  the  by-laws ;  but  the  number,  if  fixed 
at  more  than  three,  shall  be  some  multiple  of  three.  The 
directors  shall  be  classified  with  respect  to  the  time  for 
which  they  shall  severally  hold  office  by  dividing  them  into 
three  classes,  each  consisting  of  one-third  of  the  whole  num- 
ber of  the  board  of  directors.  The  directors  of  the  first 
class  shall  be  elected  for  a  term  of  one  year;  the  directors 
of  the  second  class  for  a  term  of  two  years ;  and  the  direc- 
tors of  the  third  class  for  a  term  of  three  years ;  and  at 
each  annual  election  the  successors  to  the  class  of  directors 
whose  terms  shall  expire  in  that  year  shall  be  elected  to  hold 
office  for  the  term  of  three  years,  so  that  the  term  of  office 
of  one  class  of  directors  shall  expire  in  each  year. 

In  most  states  directors  must  be  stockholders;  the 
actual  ownership  of  one  or  three  shares  is  generally 
sufficient.  In  New  York  and  some  other  states  the 
by-laws  may  provide  that  directors  need  not  be  stock- 
holders. The  directors  are  generally  given  power  to 
fill  vacancies  for  an  unexpired  term. 

The  Dominion  companies  act  categorically  pro- 
vides that  no  person  shall  be  elected  a  director  un- 
less he  is  a  shareholder,  owning  stock  absolutely  in 
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his  own  right,  and  to  the  amount  required  by  the  by- 
laws of  the  company  and  not  in  arrear  in  respect  of 
anj^  call  thereon.  A  minimum  qualification  of  at 
least  one  share  is  required. 

3,  Meetings  and  quorums. — Directors  are  gener- 
ally permitted  to  meet  outside  the  state  of  incorpora- 
tion. iNIeetings  may  be  either  regular  or  special. 
Xotice  of  regular,  meetings  is  not  usually  required. 
What  was  said  about  stockholders'  meetings  generally 
applies  to  directors'  meetings.  Frequently  a  quorum 
is  made  to  consist  of  less  than  a  majority  in  order  that 
business  may  be  expedited.  To  prevent  a  majority 
of  a  bare  quorum,  which  may  be  but  a  small  propor- 
tion of  the  entire  board,  from  dominating  the  com- 
pany, the  United  States  Steel  Corporation  has  en- 
acted a  by-law  which  provides: 

Ten  directors  shall  constitute  a  quorum  for  the  transac- 
tion of  business ;  but  if  at  any  meeting  of  the  Board  there 
be  less  than  a  quorum  present,  a  majority  of  those  present 
may  adjourn  the  meeting  from  time  to  time. 

The  affirmative  vote  of  at  least  one-third  of  all  the  di- 
rectors for  tlie  time  being  in  office  shall  be  necessary  for  the 
passage  of  any  resolution. 

4.  Powers  of  directors. — As  we  have  seen,  matters 
which  affect  the  entire  property  of  the  company  at  one 
time  or  that  are  provided  for  in  the  certificate  of  in- 
corporation cannot  be  settled  without  the  direct  con- 
sent of  the  stockholders.  All  other  questions  usually 
can  be  decided  by  the  board,  tho  even  here  the  direc- 
tors frequently  protect  themselves  by  referring  im- 
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portant  matters  to  the  stockholders.  It  is  an  almost 
universal  custom  for  the  stockholders  to  ratify  at 
their  annual  meeting  the  actions  of  the  directors  dur- 
ing the  preceding  year.  During  the  course  of  the 
stockholders'  meeting  and  while  the  ballots  for  the 
election  of  directors  are  being  counted,  the  minutes  of 
the  directors'  meetings  are  sometimes  opened  for  the 
inspection  of  the  stockholders  for  a  reasonable  time 
before  the  motion  to  ratify  is  made. 

Directors  usually  are  given  power  to  pass  by-laws 
that  do  not  in  any  way  affect  by-laws  already  enacted 
by  the  stockholders. 

It  may  be  added  tliat,  by  the  various  Canadian 
letters  patent  acts,  power  is  expressly  given  to  the 
directors  to  pass  bj^-laws  for  certain  purposes,  and 
this  has  been  held  in  effect  to  take  away  from  the  gen- 
eral body  of  shareholders  the  right  to  originate  by- 
laws respecting  those  matters.  The  acts  lay  down 
that  the  affairs  of  a  company  are  to  be  managed  by 
a  board  of  directors;  hence  no  division  of  power  be- 
tween shareholders  and  directors  is  contemjDlated. 
Shareholders  therefore  cannot  interfere  in  matters  of 
internal  management  by  initiating  by-laws  without  the 
consent  of  the  board.  They  must  wait  to  pass  upon 
by-laws  submitted  by  the  directors.  On  the  other 
hand  there  is  no  express  provision  in  the  acts  that 
shareholders  are  not  to  initiate  by-laws ;  tho  that  limi- 
tation flows  naturally  from  what  has  been  just  said  as 
to  the  power  of  the  directors.  It  has  been  held  that 
the  recourse  of  shareholders  who  object  to  a  by-law 


DIRECTORS  AND  OFFICERS  219 

which  the  directors  persist  in  retaining  is  to  wait  for 
an  annual  general  meeting  and  elect  a  new  and  more 
pliable  board.  At  common  law,  it  may  be  remarked, 
that  is,  in  the  absence  of  a  contrary  provision  in  the 
general  act  or  the  company's  charter,  the  right  to 
make  by-laws  for  the  management  of  the  company  is 
vested  in  the  whole  body  of  the  shareholders.  Under 
the  English  act,  .however,  this  common  law  right 
is  preserved  to  the  shareholders  in  that  a  majority  of 
three-fourths  of  the  shareholders  may  at  any  time 
alter  the  company's  articles  which  are  virtually  by- 
laws, or  oust  an  unwelcome  board  of  directors. 

5.  Committees. — The  same  purpose  that  is  some- 
times accomplished  by  requiring  only  a  small  num- 
ber of  directors  to  constitute  a  quorum  is  achieved  in 
large  corporations  by  provision  for  committees.  The 
executive  committee  usually  possesses  all  the  powers 
of  the  board  during  the  intervals  between  meetings. 
In  the  United  States  Steel  Corporation  the  executive 
committee  is  called  the  Finance  Committee,  whose 
constitution  and  powers  are  thus  described  in  the  by- 
laws : 

Finance  Committee. — Tlie  Board  of  Directors  shall  elect 
from  the  directors  a  Finance  Committee,  and  shall  desig- 
nate for  such  committee  a  chairman,  \sho  shall  continue  to 
be  chairman  of  the  committee  during  the  pleasure  of  the 
Board  of  Directors. 

Vacancies^  Hoxo  Filled. — The  Board  of  Directors  shall  fill 
vacancies  in  the  Finance  Connnittce  by  election  from  the  di- 
rectors; and  at  all  times  it  shall  be  the  duty  of  the  Board 
of  Directors  to  keep  the  membership  of  such  committee  full. 
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with  due  regard  to  the  qualifications  for  such  membership  in- 
dicated in  this  Article  of  the  By-Laws. 

Action  of  Committee  to  Be  Reported  to  Board. — All  ac- 
tion by  the  Finance  Committee  shall  be  reported  to  the 
Board  of  Directors  at  the  meeting  next  succeeding  such  ac- 
tion, and  shall  be  subject  to  revision  or  alteration  by  the 
Board  of  Directors ;  provided,  that  no  rights  or  acts  of 
third  parties  shall  be  affected  b\-  any  such  revision  or  alter- 
ation. 

Rules  of  Procedure. — The  Finance  Committee  shall  fix- 
its  own  rules  of  proceeding,  and  shall  meet  where  and  as 
provided  by  such  rules,  or  by  resolution  of  the  Board  of 
Directors,  but  in  ewery  case  the  presence  of  at  least  four 
members  shall  be  necessary  to  constitute  a  quorum. 

In  every  case  the  affirmative  vote  of  a  majority  of  all 
of  the  members  present  at  the  meeting,  shall  be  necessary'  to 
its  adoption  of  any  resolution. 

Membership. — The  Finance  Committee  shall  consist  of 
eight  members,  besides  the  chairman  of  the  Board,  who,  by 
virtue  of  his  office,  shall  be  a  member  of  the  Finance  Com- 
mittee. So  far  as  practicable,  each  of  the  eight  elected 
members  of  the  Finance  Committee  shall  be  a  person  of  ex- 
perience in  matters  of  finance.  Unless  otherwise  ordered 
by  the  Board  of  Directors,  each  elected  member  of  the 
Finance  Committee  shall  continue  to  be  a  member  thereof 
until  the  expiration  of  his  term  of  office  as  a  director. 

Powers  and  Duties. — The  Finance  Committee  shall  have 
special  charge  and  control  of  all  financial  affairs  of  the 
Company.  The  president,  vice-presidents,  the  general  coun- 
sel, the  treasurer,  the  controller  and  the  secretary,  and  their 
respective  officers  shall  be  under  the  direct  control  and  su- 
pervision of  the  Finance  Committee,  and  of  its  chairman 
when  the  Committee  is  not  in  session. 

During  the  intervals  between  the  meetings  of  the  Board  of 
Directors,  the  Finance  Committee  shall  possess,  and  may. 
exercise,  all  the  powers  of  the  Board  of  Directors,  in  the 
management  of  all  the  affairs  of  the  Company,  including  its 
purchase  of  property,  and  the  execution  of  legal  instruments 
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with  or  without  the  corporate  seal  in  such  manner  as  said 
committee  shall  deem  to  be  best  for  the  interest  of  the  Com- 
pany, in  all  cases  in  which  specific  directions  shall  not  have 
been  given  by  the  Board  of  Directors. 

Powers  of  Chairman. — During  the  intervals  between  the 
meetings  of  the  Finance  Committee,  and  subject  to  its  re- 
view, the  chairman  of  the  Board  and  the  chairman  of  the 
Finance  Committee  together,  shall  possess,  and  may  exer- 
cise any  of  the  powers  of  the  committee,  except  as  from  time 
to  time  shall  be  otherwise  provided  by  resolution  of  the  Board 
of  Directors. 

6.  Officers,  and  Jiotc  cJiosen. — The  ofRcers  of  a 
large  corporation  consist  of  a  chairman  of  the  board, 
a  president,  several  vice-presidents,  a  treasurer  and 
assistants,  a  secretary  and  assistants,  a  controller,  an 
auditor  and  general  counsel.  In  most  states  some  of 
the  leading  officers  are  chosen  directly  by  the  stock- 
holders. In  some  corporations  the  subordinate  offi- 
cers are  appointed  by  the  chairman  or  president,  tho 
these  appointments  are  usually  subject  to  confirma- 
tion by  the  board.  Generally  the  officers  are  also  di- 
rectors, tho  sometimes  the  subordinate  officers  are 
mere  agents.  In  some  states  some  of  the  officers  must 
be  residents  of  the  state.  This  rule  in  JNIassachusetts, 
for  example,  applies  to  the  clerk,  i.e.,  to  the  secre- 
tary. 

7.  Chairman  of  the  board  and  president. — In  large 
companies  undoubtedly  the  chairman  of  the  board  has 
more  power  than  the  president.  He  is  usually  the 
negotiating  head  of  the  company  wliile  the  president 
is  the  operating  head.  Perhaps  the  distinction  can 
be  made  clear  by  calling  one  the  director  and  the  other 
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the  manager,  both  making  up  the  administration. 
In  chart  form  the  administration  of  the  United  States 
Steel  Corporation  may  be  thus  described : 


Stockholders 


Directors 


Exec. 
Comm. 


Ch.   of  Board 


President 


Agents 


Employes 


In  smaller  companies  the  offices  of  president  and 
chairman  of  the  board  are  united  in  one  person.  He 
is  the  head  of  the  corporation.  "^Vhen  an  act  is  per- 
formed by  him  the  presumption  will  be  indulged  that 
the  act  is  legally  done,  and  is  binding  upon  the 
body."  ' 

8.  Vice-presidents. — It  is  an  American  tradition 
that  a  vice-president  is  a  nonentity.  He  is  a  man 
with  potential  authority  only,  and  American  optimism 
refuses  to  believe  that  this  potentiality  will  ever  be- 
come active.  To  be  sure,  the  term  of  office  for  all 
officers  of  corporations  is  so  short  that  little  atten- 

1  Smith  vs.  Smith,  63  111.  493. 
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tion  need  be  paid  to  the  selection  of  a  vice-president 
whose  only  power  is  to  act  in  case  of  the  death  or 
resignation  of  the  president. 

In  large  corporations,  vice-presidents  are  usually 
operating  heads  of  departments,  or  plants  and  their 
selection  is  frequently  the  result  of  a  process  of  se- 
lection from  among  the  most  able  employes  who  move 
upward.  In  cases  of  consolidation,  the  vice-presi- 
dents, as  operating  heads  of  the  several  plants  of  a 
company,  frequently  hold  their  offices  because  they 
were  presidents  of  the  smaller  companies  that  owned 
the  plants  before  consolidation.  Sometimes  a 
twenty-five  dollar  a  week  clerk  is  a  vice-president. 
Cases  of  this  kind  are  found  where  numerous  docu- 
ments are  required  by  law  to  be  signed  by  the  "presi- 
dent or  vice-president."  In  such  cases  the  duties  and 
privileges  of  the  vice-president  are  closely  limited  by 
the  by-laws.  In  general,  however,  vice-presidents 
have  no  power  except  to  act  in  case  of  the  absence 
or  disability  of  the  president. 

9.  Treasurer. — The  treasurer  has  charge  of  all  the 
funds  and  securities  of  the  company.  He  signs  and 
indorses  checks,  bills  of  exchange,  and  with  the  presi- 
dent or  vice-president,  the  certificates  of  stock.  His 
actions  are  always  subject  to  regulation  by  the  board 
so  that  his  own  judgment  is  not  used  in  the  disburse- 
ment of  funds,  which  as  a  matter  of  fact  are  usually 
paid  out  only  on  warrant  from  some  other  officer. 
His  assistants  have  immediate  charge  of  the  various 
funds. 

Ill— 16 
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10.  Secretary. — The  office  of  secretary  of  the 
Pennsylvania  Raih'oad  was  described  as  follows  by 
an  officer  of  the  corporation.  The  office  as  here  de- 
scribed is  typical  of  the  secretary's  position  in  any 
large  company: 

The  secretary's  department  is  primarily  under  the  super- 
vision of  the  president,  and  yet  receives  instructions  from 
and  performs  duties  for,  the  executive  heads  of  all  of  the 
other  departments.  .  .  .  For  the  relief  of  the  president,  the 
nominations  of  all  officers  in  the  secretary's  department  must 
receive  the  approval  of  the  first  vice-president,  and  with  the 
approval  of  the  latter  officer  the  secretary  appoints  all  nec- 
essary employes  in  his  department.  The  primary  duties  of 
the  secretary  are  as  an  ofiicer  of  the  board,  being  respon- 
sible for  a  true  record  of  the  proceedings  of  the  board,  and 
the  standing  committees.  The  office  of  the  secretary  is  in- 
cluded within  the  executive  department  because  the  secre- 
tary is  the  channel  thru  which  the  various  officers  are 
notified  of  the  actions  of  the  board  pertaining  to  their  de- 
partments, and  of  the  execution  of  all  contracts  and  other 
papers  involving  the  interests  of  the  company.  The  issue 
and  transfer  of  the  capital  stock,  and  the  books  showing 
its  ownership,  are  under  his  charge.  He  also  is  the  cus- 
todian of  the  originals  of  the  agreements  and  patents  and 
other  valuable  documents,  and  takes  charge  of  that  portion 
of  the  machinery  which  gives  notices  of  stockholders'  meet- 
ings and  elections,  so  that  he  is  the  agency  thru  which 
the  corporate  work  of  the  company  begins  in  each  year. 
He  also  takes  charge  of  the  general  office  building,  of  the 
necessary  repairs  thereto,  and  the  heating  and  lighting 
thereof.  He  is  assisted  by  three  assistant  secretaries,  an 
assistant  to  the  secretary,  and  a  stock  transfer  clerk. 

11.  General  counsel. — From  the  same  source  comes 
the  following  account  of  what  are  generally  consid- 
ered the  duties  of  the  general  counsel : 
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Another  officer  embraced  in  the  executive  department  is 
the  general  counsel,  who  is  the  head  of  the  legal  department 
and  has  charge  of  all  the  company  litigation.  In  this  re- 
sponsible work  he  is  brought  into  touch  with  every  depart- 
ment and  the  heads  of  nearl}^  every  department  find  it  essen- 
tial to  consult  with  him  from  time  to  time.  The  general 
counsel  supervises  the  preparation  of  all  contracts  and  bonds 
and  furnishes  opinions  upon  any  subject  referred  to  him 
by  the  president  or  board.  His  duties  are  far-reaching,  and 
the  wisdom  of  a  competent  legal  adviser  is  an  important  ele- 
ment in  the  successful  conduct  of  the  company's  business. 
He  is  aided  by  a  general  solicitor,  two  assistant  general 
solicitors,  located  in  the  general  office,  and  by  district  so- 
licitors, residing  in  various  cities  along  the  company's  lines. 

The  difference  between  the  office  of  counsel  and 
of  solicitor,  where  such  an  office  exists,  is  that  the 
counsel  acts  in  a  consulting  capacity  whereas  the 
solicitor  has  charge  of  active  litigation. 

12.  Controller. — The  controller  is  usually  the  prin- 
cipal officer  in  charge  of  the  accounts.  Sometimes  his 
functions  are  increased  to  include  some  ordinarily 
assigned  to  the  treasurer.  Thus,  he  is  frequently  the 
officer  upon  whom  the  board  relies  to  get  information 
concerning  probable  future  financial  needs  and  he  is 
then  given  some  degree  of  power  over  the  issue  of  the 
company's  securities. 

13.  Auditor. — Where  a  company  has  an  auditor 
and  a  controller  the  latter  is  more  a  financial  officer 
than  an  accounting  officer.  He  is  interested  in  hud- 
octs,  whereas  the  auditor  is  interested  merely  in  the 
accurate  recording  of  transactions  tliat  liave  taken 
place.     The  accounting  department  of  large  corpo- 
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rations  frequently  requires  elaborate  organization,  the 
various  sub-departments  of  which  are  supervised  by 
assistant  or  deputy  auditors. 

14.  General  powers  of  officers. — The  powers  of  of- 
ficers are  given  them  by  the  by-laws.  Tho  the  by- 
laws usually  provide  powers  substantially  similar  to 
those  outlined  above,  variations  may  occur.  Where 
an  act  is  performed  by  an  officer  who  in  most  cases 
is  clothed  with  power  to  perform  such  acts,  the  com- 
pany will  be  bound  unless  the  third  party  has  actual 
notice  of  limitations  on  the  officer's  authority. 

15.  Vacancies  and  removals. — Vacancies  may 
usually  be  filled  by  the  board  of  directors.  In  the  ab- 
sence of  by-law,  charter  or  statutory  provision,  offi- 
cers may  not  be  removed  at  the  pleasure  of  the  board ; 
without  authorization  from  any  of  these  sources,  how- 
ever, the  directors  may  remove  officers  for  good  cause. 
Where  removal  is  contemplated  the  officer  should  be 
duly  charged  and  given  an  opportunity  to  clear  him- 
self of  the  accusations. 

16.  Registraj's  and  transfer  agents. — Such  agents 
as  registrar  and  transfer  agents  are  ordinarily  not 
considered  officers  of  the  corporation.  They  attend 
to  the  transfer  of  stock  and  see  that  no  spurious  cer- 
tificates are  issued.  The  transfer  agent  attends  to 
the  clerical  work  incident  to  the  cancellation  of  old 
certificates  and  the  issue  of  new  ones.  It  is  the  duty 
of  the  registrar  to  keep  an  account  of  the  amount  of 
stock  outstanding  and  to  prevent  new  certificates  from 
being  issued  unless  old  ones  of  an  equal  par  value 
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are  canceled.  This  rule  does  not,  of  course,  apply 
where  the  corporation  issues  additional  authorized 
stock. 

In  order  that  holders  of  stock  may  know  that  their 
certificates  are  not  spurious  both  the  registrar  and 
transfer  agent  ordinarily  countersign  the  certificate. 
Under  the  rules  of  the  New  York  Stock  Exchange 
both  the  transfer  agent  and  registrar  must  be  satis- 
factory to  the  stock  exchange  authorities.  More- 
over, while  the  transfer  agent  may  be  a  clerk  in  the 
company,  the  registrar  is  required  to  be  an  independ- 
ent trust  company  or  other  financial  institution. 

17.  Organization  charts. — In  order  to  indicate 
clearly  the  duties  of  the  officers  as  well  as  the  proper 
coordination  and  subordination  of  their  functions  it 
is  not  unusual  to  draw  an  organization  chart.  The 
purpose  of  such  charts  is  more  fully  explained  in  the 
Modern  Business  Text  on  "Factory  and  Office  Ad- 
ministration" where  several  interesting  examples  are 
to  be  found. 

18.  Can  directors  and  officers  make  contracts  "with 
themselves? — This  is  an  important  question  that  fre- 
quently arises  on  account  of  the  wide  business  con- 
nections of  the  executives  of  large  corporations.  Un- 
fortunately the  law  is  not  uniform.  Nearly  all  the 
states,  however,  agree  that  contracts  in  which  direc- 
tors or  officers  are  personally  interested  are  voidable 
by  the  stockholders.  If  an  action  were  brouglit  by  a 
stockholder  to  have  such  a  contract  set  aside  the  bur- 
den would  be  placed  on  the  director  to  show  that  the 
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contract  was  beneficial  to  the  company  and  that  its 
terms  were  fair.  It  is  always  better  for  interested 
directors  to  take  no  part  in  the  deliberation  or  ac- 
tions of  the  board  when  a  contract  involving  his  per- 
sonal interests  is  being  discussed.  The  directors  act 
in  a  fiduciary  position.  They  must  have  an  eye  single , 
to  the  interests  of  the  company.  But  where  the  con- 
tract he  makes  with  the  company  is  fair  and  intra 
vires,  there  is  no  reason  why,  in  the  absence  of  a  con- 
trary provision,  he  should  not  as  a  shareholder  vote 
to  ratify  the  contract.  In  order  to  avoid  doubts  on 
the  point,  the  disability  of  directors  to  contract  with 
the  company  is  now  often  waived  by  provisions  in  the 
charter  or  by-laws.  Generally  these  enact  that  a  di- 
rector may  contract  with  the  company;  that  he  shall 
not  be  liable  to  account  for  any  profit  provided  that 
he  discloses  the  nature  of  his  interest  at  the  directors' 
meeting  at  which  the  contract  is  decided  upon;  and 
that  he  shall  not  vote  upon  the  acceptance  of  the  con- 
tract. jNIany  large  corporations  have  passed  by-laws 
similar  to  the  following  clause  taken  from  the  by-laws 
of  the  United  States  Steel  Corporation : 

Inasmuch  as  the  directors  of  this  company  are  likely  to 
be  connected  with  other  corporations  with  which  from  time 
to  time  this  company  must  have  business  dealings,  no  con- 
tract or  other  transaction  between  this  company  and  any 
other  corporation  shall  be  affected  by  the  fact  that  direc- 
tors of  this  company  are  interested  in,  or  are  directors  or 
officers  of,  such  other  corporation,  if,  at  the  meeting  of  the 
board,  or  of  the  committee  of  this  company,  making,  author- 
izing or  confirming  such  contract  or  transaction,  there  shall 
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be  present  a  quorum  of  directors  not  so  interested ;  and  any 
director  individually  may  be  a  party  to,  or  may  be  inter- 
ested in,  any  contract  or  transaction  of  this  company,  pro- 
vided that  such  contract  or  transaction  shall  be  approved 
or  be  ratified  by  the  affirmative  vote  of  at  least  three  direc- 
tors not  so  interested. 

Section  10  of  the  Clayton  Law  prohibits  raih'oads 
from  having  dealings  in  securities,  supplies  or  other 
articles  of  comnlerce,  or  from  making  contracts  for 
construction  or  maintenance  of  any  kind,  to  the 
amount  of  more  than  $50,000  in  the  aggregate  in  any- 
one year  ^nth 

another  corporation,  firm,  partnership  or  association  when 
the  said  common  carrier  shall  have  upon  its  board  of  direc- 
tors, or  as  its  president,  manager  or  as  its  purchasing  or 
selling  officer,  or  agent  in  the  particular  transaction,  any 
person  who  is  at  the  same  time  a  director,  manager,  or  pur- 
chasing or  selling  officer  of,  or  who  has  any  substantial  in- 
terest in,  such  other  corporation,  firm,  partnership  or  asso- 
ciation, unless  and  except  such  purchases  shall  be  made  from, 
or  such  dealings  shall  be  with,  the  bidder  whose  bid  is  the 
most  favorable  to  such  common  carrier,  to  be  ascertained  by 
competitive  bidding  under  regulations  to  be  prescribed  by 
rule  or  otherwise  by  the  Interstate  Commerce  Commission. 

The  Dominion  Railway  Act  specially  provides  that 
no  person  shall  be  capable  of  being  a  director  of  a 
railway  who  is  interested  in  any  contract  with  the 
company. 

19.  Liabilities  of  officers. — Persons  holding  oflfice  in 
a  corporation  ought  to  protect  themselves  by  study- 
ing the  laws  of  the  state  in  which  the  corporation  ex- 
ists and  in  which  they  are  acting.     All  kinds  of  fraud- 
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ulent  acts  by  corporate  officers  are  usually  made  penal 
offenses  by  the  statutes  and  sometimes  acts  which 
seem  to  be  harmless  are  condemned.  Thus  in  New- 
York  it  is  a  misdemeanor,  punishable  by  imprison- 
ment for  not  more  than  six  months,  or  by  a  line  not 
exceeding  five  thousand  dollars,  or  by  both,  for  a 
director  to  sell  "short"  the  shares  of  his  company  or 
to  purchase  stock  of  the  company  on  behalf  of  the 
company  except  out  of  surplus.  In  many  states  the 
directors  are  liable  for  selling  stock  below  par. 

The  Canadian  law  as  to  the  liability  of  directors 
may  be  briefly  stated.  The  Dominion  Winding-up 
Act  states  only  well-known  common  law  principles  in 
declaring  that  a  director  is  liable  to  the  company  where 
he  has  misapplied  or  retained  in  his  own  hands,  or  be- 
come liable  or  accountable  for  any  moneys  of  the  com- 
pany, or  been  guilty  of  any  misfeasance  or  breach  of 
trust  in  relation  to  the  company,  and  must  repay  or 
make  compensation  to  the  company  for  the  loss.  Di- 
rectors are  liable  also  for  losses  resulting  from  acts 
done  bj^  them  as  directors  which  are  ultra  vires  the 
company,  tho  there  may  be  no  question  as  to  their 
honesty  and  good  intention.  To  pay  dividends  out  of 
capital  or  when  the  company  is  insolvent  is  ultra 
vires;  yet  it  has  been  held  that  the  directors  would 
not  in  such  a  case  be  liable  if  they  were  misled  by 
statements  of  officials  in  whom  they  had  not  placed 
undue  confidence  or  trust,  and  provided  they  have 
not  themselves  been  negligent.  Directors  must  act 
in  good  faith  and  with  reasonable  care.     Their  pri- 
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rate  interests  must  be  always  subordinated.  Broadly 
speaking,  in  order  to  make  directors  liable  for  breach 
of  trust  on  the  ground  of  negligence,  it  must  be  shown 
that  they  did  not  really  exercise  their  judgment  in 
tlie  matter  as  trustees  or  agents  for  the  company,  and 
that  as  a  result  the  company  incurred  a  loss.  They 
are  not  prima  facie  liable  for  the  acts  of  agents  or 
officials  whom  they  appoint,  unless  these  are  notori- 
ously unfit.  Unless  a  director  expressly  or  tacitly 
permits  wrongful  acts  of  co-directors  he  is  not  liable 
therefor.  He  is  not  liable  for  acts  of  co-directors 
committed  without  his  knowledge  at  a  meeting  at 
which  he  was  not  present  or  after  he  left  the  meeting. 
If  he  knows  that  a  breach  of  trust  is  contemplated  by 
his  co-directors,  a  mere  protest  by  him  will  not  free 
him;  he  must  act  positively  as  the  situation  may  re- 
quire, to  prevent  the  act.  Directors  who  are  parties 
to  the  payment  of  a  fictitious  dividend  to  raise  the 
price  of  the  shares  may  be  both  civilly  and  criminally 
liable. 

20.  Compensation  of  directors  and  officers. — It  is 
always  prudent  to  let  the  stockholders  fix  the  salaries 
of  directors  and  officers.  Directors  as  such  are  not 
entitled  to  pay,  but  the  by-laws  usually  provide  that 
they  shall  receive  a  fee  for'  every  meeting  attended. 
When  the  salaries  of  officers  are  being  fixed  by  di- 
rectors, the  officer  whose  salary  is  in  question  should 
not  participate  in  tlie  discussion  or  vote.  If  he  does 
he  will  be  entitled  to  recover  not  the  contract  price 
but  the  fair  value  of  his  services.     While  directors 
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have  no  inherent  power  to  remove  officers,  they  may 
do  so  indirectly  by  changing  the  by-laws  to  give 
them  that  power  and  by  proceeding  to  remove  the 
officer.  If  the  officer  is  not  guilty  of  a  breach  of 
trust,  his  contract  for  salary  will  be  broken  and  he 
may  sue  for  damages.  In  voting  salaries  it  is  usual, 
therefore,  to  provide  that  the  salary  shall  be  payable 
during  incumbency  in  office. 

REVIEW 

Can  the  directors  of  a  company  vote  by  proxy? 

Can  directors  adopt  a  resolution  by  writing  and  signing  it, 
without  a  meeting?  If  you  were  a  director  and  did  not  approve 
of  the  resolution,  what  would  you  do  if  the  board  undertook  to 
adopt  it  in  tliis  way? 

Why  is  the  chairman  of  the  board  usually  a  more  important 
officer  than  the  president? 

Draw  up  the  minutes  of  a  directors'  meeting  in  which  all  the 
officers  mentioned  in  this  chapter,  all  of  whom  are  directors,  are 
voted  salaries. 

To  what  extent  must  a  director  direct? 

If  the  directors  of  a  company  were  about  to  carry  thru  a  con- 
tract with  themselves  that  you  thought  was  disadvantageous  to 
the  company,  what  would  you,  as  a  stockholder,  do  about  it? 


CHAPTER  XV 

INTERCORPORATE  RELATIONS 

1.  Causes  of  cdncentration. — It  is  generally  recog- 
nized that  concentration  in  industry,  the  massing  of 
great  quantities  of  capital  under  a  common  owner- 
ship, lias  been  the  outstanding  feature  of  the  economic 
development  of  the  United  States  since  the  Civil 
War.  The  Civil  War  itself  contributed  to  this  move- 
ment, since  at  that  time  men  were  trained  for  co- 
operative work  and  the  demand  for  large  supplies  of 
manufactured  goods  began.  The  movement  has  been 
nurtured  by  the  progress  made  in  rapid  conmiunica- 
tion  and  transportation.  As  units  grew  in  size,  the 
advantages  of  large-scale  production  became  apparent 
and  the  wastes  of  competition  were  more  and  more 
realized.  Finally,  the  experience  of  the  promoters  in 
forming  combinations  showed  that  profit  could  be 
made  out  of  the  process  of  combination,  and  we  find 
combinations  being  formed  for  their  own  sake. 

2.  Classes  of  comhination. — There  will  be  occasion 
to  study  each  kind  of  interbusiness  organization  that 
has  been  used  in  America  in  the  last  seventy-five 
years.  It  will  be  expedient  first  to  describe  each 
kind  and  to  state  to  what  extent  it  has  been  used. 
The  legality  of  the  organization  may  well  be  left  to 
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a  succeeding  discussion  that  will  embrace  all  the 
forms.  During  the  period  mentioned  the  following 
forms  of  interbusiness  organization  have  been  used: 
informal  agreements,  pools,  trusts,  consolidations, 
sales  of  entire  operating  assets,  leases,  stockholding, 
interlocking  directorates  and  communities  of  interest. 

3.  Various  forms  of  combination  illustrated  in  the 
history  of  one  concern. — Sometimes  one  combination  ^ 
will  be  found  to  have  had  a  history  in  which  many 
of  these  relationships  have  existed. 

In  its  brief  career  the  National  Cordage  Company  illus- 
trated almost  every  economic  and  financial  problem  that 
could  ordinarily  present  itself  in  the  history  of  any  indus- 
trial consolidation.  On  the  economic  side  it  showed  the 
gradual  concentration  under  one  control  of  upward  of  ninety 
per  cent  of  the  American  production  in  an  industry  where 
every  condition  favored  competition.  It  dominated  the  mar- 
ket for  the  raw  material  and  controlled,  as  well,  the  essen- 
tial machinery  used  in  the  process  of  manufacture.  To  ac- 
complish these  ends  every  device  was  resorted  to  for  creat- 
ing a  monopol}^ — the  "gentlemen's  agreement,"  the  pool,  the 
legal  trust,  the  leased  corporation,  and  the  holding  corpora- 
tion.^ 

4.  Trade  associations. — Almost  every  trade  has  its 
association.  Some  of  these  exist  chiefly  for  the  bene- 
fit of  the  trade  and  some  chiefly  for  the  benefit  of  the 
individual  members.  The  former  are  legal;  the  lat- 
ter are  liable  to  be  illegal.  Thus,  the  united  efforts  of 
gas  companies  to  increase  the  consumption  of  gas 

1  The  word,  combination,  hereafter  will  be  used  as  a  generic  term  to 
indicate  any  kind  of  interbusiness  relation. 
zDewing's,  "Corporate  Promotions  and  Reorganizations,"  p.  \\-2. 
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is  to  be  distinguished  from  cooperation  in  some  other 
hne  of  trade  for  the  purpose  of  fixing  and  maintaining 
prices.  The  former  kind  of  organizations  have  as 
their  chief  purpose  the  collection  and  dissemination  of 
information  regarding  the  trade ;  they  accomplish  their 
purpose  by  the  use  of  trade-papers,  conventions  and 
the  active  work  of  paid  secretaries.  The  illegal  kind 
have  used  various  devices.  For  example,  a  price  list 
may  be  printed  and  observed  without  any  definite 
agreement  being  made,  altho  with  a  tacit  understand- 
ing that  it  will  establish  the  price  in  the  trade. 

Let  me  say  that  it  is  a  general  broad  principle  that  if  a 
certain  price  is  felt  to  be  a  fair  and  right  price,  each  one 
for  himself  feels  that  he  ought  to  maintain  that  price  and 
not  vary  from  it  to  the  detriment  of  his  fellows,  unless  he 
should  let  them  know,  but  without  any  agi'eement,  express  or 
implied,  to  that  effect.^ 

Legitimate  trade  associations  are  easily  converted 
into  combinations  to  control  the  actions  of  the  mem- 
bers. Wherever  such  control  does  become  illegal  it 
takes  the  form  of  some  method  of  fixing  prices  or  of 
restraining  the  manufacture  and  marketing  of  prod- 
ucts. It  is  said  that  in  certain  lines  of  trade  and  in- 
dustry, dealers  and  manufacturers  held  weekly  meet- 
ings at  which  a  definite  understanding  was  reached 
regarding  operation,  output,  prices,  margins  and  simi- 
lar matters. 

In  the  anthracite  coal,  lumber,  dairy  products  and 

1  Testimony  of  A.  V.  Huston  in  the  investigation  of  the  U.  S.  Steel 
Corporation. 
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many  other  industries,  associations  undertaking  to  ex- 
ercise such  powers  have  existed  in  the  past,  and  it  is 
charged  that  some  exist  at  the  present  time.  In  many 
cases  the  associations  normally  have  some  legal,  wise 
purpose.  The  objectionable  features  were  at  the 
most  merely  incidental  and  have  for  the  greater  part 
been  eliminated.  The  continued  existence  and  vigor 
of  numberless  associations  attest  the  usefulness  of 
such  organizations,  without  these  objectionable  fea- 
tures. 

5.  Importance,  advantages  and  disadvantages  of 
trade  associations. — It  has  been  said,  in  regard  to 
trade  associations,  that  while  they  "are  the  least  defi- 
nite of  the  various  combinations,  they  are  probably  the 
most  important,  because  their  scope  is  coextensive 
with  the  country  and  with  its  business."  ^  To  the  busi- 
nesses engaged,  their  chief  advantage  is  in  the  secrecy 
that  may  surround  their  undertakings,  in  the  sim- 
plicity of  their  procedure  and  in  the  fact  that  they 
exist  not  onty  for  strictly  private  business  purposes, 
but  to  help  the  trade  generally.  Their  weakness  lies 
in  the  fact  that  the  right  to  control  the  constituents  in 
the  essential  details  that  would  make  for  the  individual 
profit  of  the  members,  is  not  guaranteed  by  the  law. 
In  short  they  can  advise  but  cannot  control. 

6.  Eccample  of  a  national  trade  association. — 
The  following  is  a  typical  description  of  the  work  of 
a  trade  association — the  National  Commercial  Gas 
Association.    It  is  taken  from  a  pamphlet  issued  by 

1  Van  Hise's  "Concentration  and  Control,"'  p.  64. 
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the  association  entitled  "What  can  it  do  for  you?" 
The  same  plan  of  work  can  be  adopted  in  any  line  of 
business.  It  will  be  noticed  that  the  various  activi- 
ties are  carried  on  by  committees.  All  of  these  com- 
mittees act  thru  the  agency  of  a  paid  secretary.  Gen- 
erally the  scope  of  the  work  of  an  association  such  as 
this  can  best  be  determined  by  an  examination  of  a 
list  of  the  committees. 

The  important  factors  responsible  for  the  formation  of 
the  National  Commercial  Gas  Association  were: 

The  need  of  more  cordial  relations  between  gas  com- 
panies and  manufacturers  of  gas  appliances ; 

The  need  of  a  common  display  of  manufacturers'  goods, 
for  comparison  and  study  by  the  commercial  gas  man  ; 

But  above  all: 

The  need  of  a  national  organization  to  act  as  a  clear- 
ing-house for  the  exchange  of  ideas  among  the  commercial 
men  of  the  industry. 

Prior  to  the  year  1905  there  had  been  little  concerted 
effort  to  appeal  to  the  public  by  rendering  up-to-date  serv- 
ice, or  to  stimulate  the  purchase  of  only  efficient  and  stand- 
ard gas  appliances.  Some  of  the  larger  companies,  it  is 
true,  had  begun  to  work  on  this  basis.  But  these  were 
sporadic  efforts,  and  did  not  represent  a  general  policy. 

The  pioneers  in  the  movement  saw  the  necessity  of  such 
an  organization  as  the  National  Commercial  Gas  Associa- 
tion to  act  as  the  center  in  promoting  plans  which  made  for 
standard  practice,  to  stimulate  interest  in  the  commercial 
side  of  the  business,  and  to  help  gas  companies  extend  their 
service  greatly  by  educating  gas  company  employes  along 
broad,  up-to-date  lines. 

With  such  a  large,  well-defined  policy  for  bettering  con- 
ditions, it  is  not  strange  that  the  Association  received  sup- 
port from  the  very  beginning  from  those  who  understood  the 
possibilities  latent  in  an  organization  of  tliis  kind.     It  is 
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true,  as  it  is  always  true  of  new  enterprises,  good,  bad  or 
indifferent,  that  there  was  a  certain  measure  of  opposition. 
This,  however,  did  not  prevail,  and  the  Association  soon  be- 
gan to  make  its  influence  felt. 

We  began  with  an  individual  membership  of  thirteen.  We 
now  have  2,700  members,  representing  more  than  450  gas 
companies  and  200  manufacturers  of  appliances.  This 
growth  has  been  a  natural  one,  year  by  year.  Most  impor- 
tant of  all,  a  majority  of  the  individuals  retain  their  mem- 
bership year  after  year. 

To  increase  further  the  scope  of  the  Association's  work, 
a  company  membership  was  added  in  1912.  It  includes  at 
the  present  time  300  members,  185  of  whom  are  gas  com- 
panies, the  balance  manufacturers  of  gas  appliances. 

The  Association  has  held  annual  conventions  and  exhibits 
of  gas  appliances  in  New  York,  Chicago,  Philadelphia,  Bos- 
ton, Minneapolis,  Denver  and  Atlanta.  Every  one  of  these 
conventions  has  been  largely  attended  and,  what  is  even  more 
gratifying,  every  year  sees  an  increasing  interest  and  a  more 
widely  representative  attendance. 

In  order  to  arouse  a  further  interest  in  the  work  of  the 
Association,  various  companies  have  formed  local  sections 
of  the  employes  who  are  members  of  the  association.  These 
sections  really  are  local  clubs.  They  liold  regular  monthly 
meetings  to  read  and  discuss  papers,  to  mingle  socially  and 
to  see  and  take  part  in  entertainments.  The  result  has  been 
the  establishment  of  friendly  and  harmonious  relations 
among  members  of  the  various  departments  of  the  company. 

The  Monthly  Bulletin  of  the  Association,  which  began  as 
a  modest  four-page  folder,  has  gradually  increased  to  a 
monthly  average  of  84  pages.  This  official  organ  of  the  As- 
sociation is  full  of  commercial  information  and  keeps  the 
members  posted  on  the  progress  made  in  every  line  of  com- 
mercial activity. 

The  Annual  Proceedings,  which  are  sent  to  all  members, 
are  a  full  report  of  the  year's  activities,  including  the  re- 
ports of  all  committees,  all  the  papers  presented,  with  their 
accompanying  discussions,  and  much  miscellaneous  valuable 
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data  and  information.  A  complete  list  of  all  members  is 
also  included. 

The  Association  has  published  from  time  to  time  book- 
lets for  gas  companies  to  distribute  locally.  A  notable  ex- 
ample has  been  the  "Gas  Equipment  of  the  Home,"  of  which 
80,000  copies  have  been  distributed  during  the  past  year. 
It  is  planned  to  continue  and  broaden  this  branch  of  the 
Association's  activities. 

During  the  year  Jul}',  1914,  to  June,  1915,  the  Associa- 
tion conducted  a  hational  advertising  campaign  thru  the 
medium  of  national  magazines,  to  create  a  wider  interest  in 
the  use  of  gas  for  lighting,  heating  and  cooking,  and  to  es- 
tablish a  more  complete  understanding  between  the  gas  busi- 
ness and  the  public.  There  is  no  doubt  that  this  campaign 
has  been  of  incalculable  direct  benefit  to  the  industry,  or 
that  it  has  stimulated  companies  generally  to  realize  the  im- 
portance of  proper  and  timely  publicity. 

The  most  important  activity  of  the  Association  during 
the  past  four  years  has  been  its  educational  work  for  gas 
company  emplo3'es.^ 

The  Association  Headquarters  are  looked  to  by  com- 
panies as  a  clearing-house  for  commercial  gas  information, 
as  is  evidenced  by  the  abundance  and  scope  of  the  inquiries 
received. 

Today  the  industrial  fuel  field  is  one  with  enormous  pos- 
sibilities, and  should  be  given  the  most  serious  consideration. 
The  Association  plans  to  add  to  the  Headquarters'  staff 
an  industrial  fuel  expert,  whose  services  will  be  at  the  dis- 
posal of  all  member  companies.  The  value  to  a  progressive 
company  of  such  a  man,  with  the  vast  store  of  data  and  in- 
formation which  he  will  have  at  his  command,  cannot  be 
overestimated. 

The  Industrial  Fuel  Course,  of  the  new  educational 
program,  will  approach  the  same  subject  from  a  different 
angle.  Finally,  the  Industrial  Fuel  Committee  is  preparing 
now,  and  will  have  ready  for  distribution  this  year,  a  com- 

1  For  a  description  of  this  cdurational  work  see  the  Modern  Business 
Text  on  "Factory  and  Office  Administration." 
Ill— 17 
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plete  series  of  pamphlets  covering  the  practical  possibilities 
of  gas  in  the  various  industries.  These  papers  will  deal  with 
the  nature  of  the  different  processes  and  the  appliances  to  be 
used.  Tests  and  cost  data  in  addition  will  make  this  series 
a  valuable  reference  work  for  the  gas  man. 

Another  com.mittee  is  now  preparing  a  Salesman's  Hand- 
book— a  long-felt  want  with  gas  salesmen.  The  plans  em- 
brace a  complete  data  or  reference  book  of  authoritative  in- 
formation, including  a  description  of  the  general  types  of 
gas  appliances  in  common  use,  the  proper  method  of  in- 
stalling each  appliance  and  the  conditions  under  which  it 
may  properly  be  used. 

This  service  will  also  include  a  list  of  appliance  manu- 
facturers and  trade  names,  cross-indexed  by  the  names  of 
appliances.  The  handbook  will  be  kept  up-to-date,  and  ad- 
ditional sheets  will  be  furnished  at  regular  intervals. 

The  Window-Dressing  Committee  plans  to  supply  mem- 
ber companies  with  a  regular  window-dressing  service.  Part 
of  this  plan  is  the  proposed  employment  of  a  window-deco- 
rating expert,  who  will  be  a  member  of  the  Association's 
permanent  staff  and  have  facilities  at  his  disposal  for  creat- 
ing designs  to  fit  an}'  situation.  This  promises  to  be  a  serv- 
ice of  great  value  to  all  companies. 

The  National  Advertising  Committee  is  supplying  com- 
panies with  a  regular  cooperative  advertising  service.  It 
is  the  intention  to  cover  in  the  future  not  only  the  news- 
paper field,  but  that  of  general  miscellaneous  advertising  as 
well,  by  sending  out  finished  samples  of  circular  letters,  post 
cards  and  folder  work.  Under  this  plan,  companies  pa}'  for 
only  the  service  of  which  they  actually  make  use ;  and  in  ad- 
dition, the  price  is  much  smaller  than  that  for  which  a  sin- 
gle company  could  prepare  its  own  material. 

In  a  word,  the  Association  is  in  a  position  to  render  gas 
companies  valuable  service.  Its  members,  among  the  most 
active  and  progi'essive  commercial  gas  men  in  the  country, 
are  giving  their  time  and  drawing  on  their  experience,  to 
promote  the  objects  of  the  Association,  and  hence  the  wel- 
fare of  the  industry  generally. 
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The  annual  dues  of  individual  members  are  $5.00  and 
carry  with  them  the  privilege  of  participation  in  any  of  the 
Association's  activities,  service  on  committees  and  receipt 
of  all  the  literature  prepared  by  the  organization.  Gas 
company  members'  dues  are  based  upon  the  population 
served,  as  follows : 

Companies  serving  less  than  10,000  population.  .  .  .  $10.00 
Companies  serving  10,000  to  25,000  population.  .  .  .  15.00 
Companies  serving  over  25,000,  to  50,000  popula- 
tion      20.00 

Companies  serving  over  50,000  to  100,000  popula- 
tion   25.00 

Companies  serving  over  100,000  population 50.00 

Foreign  companies 25.00 

Holding  companies    (in   the   event   underlying  com- 
panies are  in  membership) 50.00 

Manufacturing  companies    25.00 

Annual  dues  of  gas-appliance  manufacturers  for  company 
membership  are  $25.00.  Only  company  members  have  the 
privilege  of  displaying  at  the  annual  gas-appliance  exhibits 
of  tlie  Association. 

The  National  Commercial  Gas  Association  stands  ready 
to  help  every  gas  man  and  every  gas  company.  Every  indi- 
vidual interested  in  the  commercial  development  of  the  busi- 
ness is  invited  to  become  a  member.  Every  company  in  the 
business  is  urged  to  form  a  local  or  company  section,  to  give 
its  employes  an  opportunity  for  a  closer  acquaintance  with 
one  another,  a  more  intimate  knowledge  of  the  policy  and 
work  of  the  company,  and  a  truer  stimulus  for  their  every- 
day  tasks. 

7.  Example  of  local  retailers'  association. — An 
interesting  example  of  a  retailers'  association  is  fur- 
nished by  the  Retail  Grocers'  Association  of  Phila- 
delphia.^    Competition    among    grocers    and    deli- 

1  The    following    facts    about    this    association    are    taken    from    an 
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catessen-store  grocers  and  other  retailers  of  provisions 
in  Philadelphia  is  very  severe.  It  was  estimated  that 
the  average  income  of  the  proprietor  of  such  an  es- 
tablishment in  1911  was  $640  per  year  after  all  ex- 
penses of  the  business  had  been  met.  In  order  to  in- 
crease the  margin  of  profit  the  Retail  Grocers' 
Association  has  resorted  to  various  devices,  some  of 
which  have  been  successful;  others,  however,  have 
been  only  partially  successful,  and  some  have  been 
wholly  unsuccessful. 

In  1915  the  association  consisted  of  458  members 
out  of  the  6,200  grocers  in  the  city.  All  applications 
for  entrance  are  passed  upon  by  a  committee,  and  each 
new  member  is  compelled  to  purchase  two  shares  of 
stock,  at  $100  each,  in  the  Girard  Grocery  Company — 
a  jobbing  corporation  ovmed  and  controlled  by  the 
association — in  addition  to  paying  an  admission  fee 
of  $25  and  one  quarter's  dues,  amounting  to  $1.50. 
The  jobbing  corporation  is  owned  entirely  by  mem- 
bers of  the  association,  but  it  deals  with  outside  gro- 
cers as  well  as  with  members.  The  activities  of  the 
association  have  resulted  in  the  establishment  of  two 
building-and-loan  associations,  a  horse-insurance  fund, 
a  fire  insurance  fund,  a  death  benefit  fund  and  a 
monthly  magazine. 

8.  Successful  and  unsuccessful  undertakings  of  lo- 
cal association. — The  Retail  Grocers'  Association  of 
Philadelphia  has  demonstrated  that  any  undertak- 

article  entitled,  "Cooperation  Among  Grocers  in  Philadelphia,"  by  E.  M. 
Patterson,   in   the   American  Economic    Review,   Vol.    V,   pp.   279-291. 
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ings  which  do  not  confer  a  direct  benefit  upon  the  in- 
dividual members  are  unsuccessful.  Such,  at  any 
rate,  was  the  outcome  of  the  association's  attempt  to 
accomplish  the  following  objects:  (1)  to  maintain 
an  employment  bm-eau,  free  to  both  clerks  and  em- 
ployers; (2)  to  carry  out  a  plan  of  cooperative  ad- 
vertising; (3)  to  frustrate  the  plan  of  the  regular 
brokers  to  sell  directly  to  consumers;  and  (4)  to  bring 
the  Standard  Oil  Company  to  terms  by  organizing 
the  AVest  Virginia  Refining  Company. 

The  principle  applies  to  individual  groups  of  in- 
terest as  well  as  to  individual  persons.  This  was 
clearly  seen  when  the  Retail  Grocers'  Association  at- 
tempted to  enlist  the  manufacturers'  aid  in  strangling 
the  chain  stores.  Their  support  of  the  manufacturers 
could  not  be  won  because  there  were  about  600  chain 
stores  in  the  city,  while  the  association  had  but  750 
members. 

The  association  has  also  shown  that  any  activity 
which  would  necessitate  the  revelation  even  to  an  as- 
sociation secretary,  of  such  illuminating  facts  of  the 
business  as  those  contained  in  the  accounts  and  bills 
receivable  can  hardly  be  expected  to  be  successful. 
The  same  may  be  said  of  any  activity  that  subjects 
the  individual  members  to  a  general  association  pol- 
icy instead  of  to  a  personal  policy  in  matters  which 
may  easily  alienate  customers,  as,  for  instance,  the 
collection  of  accounts. 

The  association  has  proved  that  no  local  organiza- 
tion can  meet  and  combat  any  trade  policy  which  has 
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national  vogue,  or  which  is  used  by  the  powerful 
manufacturers.  The  use  of  the  trading  stamp  is  a 
case  in  point.  The  manufacturers  of  "Force,"  for 
instance,  adopted  a  trading-stamp  plan  that  prac- 
tically compelled  the  retailers  to  follow  suit  and  use 
the  Green  Trading  Stamps. 

The  reason  why  the  Retail  Grocers'  Association 
has  been  able  to  obtain  at  least  partial  success  is 
that  the  interest  of  the  association  has  been  in  accord 
with,  rather  than  run  counter  to,  such  forces  as  pub- 
lic opinion  and  manufacturers'  interests.  Thus  the 
pure-food  bills  were  j^assed,  and  the  handling  of  gro- 
ceries by  large  department  stores  was  blocked,  partly 
thru  the  aid  of  manufacturers. 

The  association's  attempt  to  control  prices  directly 
has  been  unsuccessful  largely  because  it  feared  price- 
cutters  and  the  courts,  as  well  as  on  account  of  the 
necessity  of  a  signed  agreement.  Control  of  prices 
by  indirect  methods,  however,  has  proved  partially 
successful,  in  a  great  measure  because  of  the  coopera- 
tion of  the  manufacturers.  The  plan  adopted  was 
to  have  the  manufacturers  fix  the  retail  prices. 

The  unqualified  success  of  the  association  in  cer- 
tain fields  has  been  attained  because  ( 1 )  the  members 
have  presented  a  united  front  against  common  rivals, 
and  (2)  the  association  has  disarmed  these  rivals  by 
adopting  the  legal  and  business  organization  of  the 
latter.  The  case  most  illustrative  of  the  association's 
success  is  its  victory  over  the  jobbers.  In  1899  the 
organization   purchased   the   so-called   Buyers'    Ex- 
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change.  In  1903  the  exchange,  in  purchasing  for 
all  the  members,  ordered  goods  in  such  quantities  as 
to  be  able  to  buy  directly  from  the  manufacturers. 
The  jobbers  brought  pressure  upon  the  manufac- 
turers to  remove  the  association  from  their  list,  and 
some  of  them  yielded.  The  association  solved  the 
problem,  however,  by  selling  the  exchange  to  the 
Girard  Grocery,  Company,  a  corporation  organized 
to  do  a  jobbing  business,  and  thru  it  the  members 
of  the  association  were  able  to  do  their  purchasing 
on  practically  tlie  same  terms  as  before. 

9.  Pools. — It  w^ould  be  beyond  the  scope  of  this 
book  to  attempt  a  complete  classification  and  descrip- 
tion of  pools.^  Many  formal  pooling  agi-eements 
were  made  between  1879  and  1887.  These  formal 
agreements  gave  the  constituent  corporations  com- 
plete possession  and  control  of  their  separate  prop- 
erties. They  controlled  the  amount  of  output,  di- 
vided the  markets,  according  to  either  territory  or 
quantity,  or  in  some  other  way  pooled  the  profits. 
A  better  idea  can  be  obtained  of  their  general  na- 
ture from  a  description  of  their  method  of  business. 

10.  Steel  pools. — In  1887  the  steel-rail  pool  was 
formed.  Some  of  its  operations  were  guided  by  an 
express  agreement,  some  according  to  outside  ar- 
rangements. The  agreement  created  a  Board  of  Con- 
trol of  three  men  who,  under  certain  restrictions,  al- 
lotted the  steel-rail  output  of  the  country  to  the  con- 

1  Sec   "Classification  of   Pools    and   Associations,"  by   W.   I.   Stevens 
in  The  American  Economic  Review,  Vol.  Ill,  p.  5i5. 
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stituents,  in  a  proportion  running  from  1.4  per  cent 
to  13.5  per  cent.  There  was  a  penalty  of  $1.50  to 
$2.50  for  each  ton  produced  in  excess  of  the  allotted 
amount.  This  last  provision  was  not  stated  in  the 
agreement,  nor  was  the  schedule  of  prices,  tho  there 
is  little  doubt  that  such  a  schedule  was  fixed  and  gen- 
erally adliered  to.  The  pool  finally  broke  up  be- 
cause, while  the  price  schedule  was  observed,  it  was 
found  that  the  largest  company  was  furnishing  to 
its  customers,  without  extra  charge,  the  spikes  needed 
to  fasten  the  rails  to  the  ties. 

11.  Addyston  pipe  pool. — The  pool  which  was  the 
object  of  the  first  successful  prosecution  of  an  indus- 
trial combination  under  the  Sherman  Anti-Trust  Act 
— the  Addyston  pipe  pool — is  described  by  Haney  as 
follows :  ^ 

The  avowed  object  of  the  pool  was  to  regulate  prices,  and 
its  chief  means  lay  in  a  pooling  of  the  incomes,  which  will 
be  described  briefly  below ;  but  half  the  story  hangs  upon 
its  division  of  territory.  In  the  first  place,  the  United 
States  was  divided  into  two  great  territories,  known  as  "pay 
territory"  and  "free  territory."  It  must  not  be  supposed 
that  pipe  was  free  in  the  latter  region.  It  was  merely  the 
territory  in  which  the  members  of  the  pool  were  free  to  sell 
on  such  terms  as  they  chose,  without  paying  anything  into 
the  pool.  "Pay  territory,"  on  the  other  hand,  embraced  the 
states  in  which,  for  every  sale  made,  a  bonus  had  to  be  paid 
into  the  pool.  There  were  thirty-six  such  states,  Virginia 
and  her  sister  commonwealths  to  the  north  and  east  being 
"free."  The  fixed  bonuses  ran  from  .$1  to  $4  per  ton  ac- 
cording to  the  state. 

1  Haney,  "Business  Organization  and  Combination,"  pp.  172-3. 
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Besides  this  territorial  arrangement  a  system  of  "re- 
served cities"  was  evolved.  Thus  a  resolution  of  1894  pro- 
vided that  "The  Addyston  Pipe  and  Steel  Company  shall 
handle  the  husiness  of  the  gas  and  water  companies  of  Cin- 
cinnati, Ohio,  Covington  and  Newport,  and  pay  the  bonus' 
heretofore  mentioned,  and  the  balance  of  the  parties  to  this 
agreement  shall  bid  on  such  work  at  such  reasonable  prices 
as  they  shall  dictate.  .  .  .  Dennis  Long  and  Company  of 
Louisville,  Kentucky,  shall  handle  Louisville,  Kentucky,  Jef- 
fersonville,  Indiana^  and  New  Albany,  Indiana,  furnishing  all 
the  pipe  for  Gas  and  Water  works  in  above-named  cities," 
and  so  on  for  each  member.  Clearly  a  prominent  feature  of 
this  agreement  was  a  pooling  of  the  market. 

12.  Advantages  of  pools. — It  must  not  be  thought, 
because  old  pooling  agreements  have  been  discussed 
here,  that  pools  do  not  exist  today.  They  do  exist 
in  spite  of  all  legal  and  political  attempts  to  prevent 
them.  That  they  have  had  important  advantages  for 
those  engaged  in  them  cannot  be  denied.  They  are 
simple,  quickly  formed,  and  involve  no  great  ac- 
cumulation of  capital;  they  therefore  do  not  place 
the  industry  under  the  burden  of  paying  income  on 
huge  capital  liabilities  representing  promoters'  profits. 

Frequently  they  have  fixed  prices,  not  exorbitantly 
high,  but  simply  high  enough  to  insure  sufficient  profit 
to  prevent  the  extinction  of  invested  capital.  By  the 
influence  of  pools  marketing  costs  have  been  reduced; 
cooperation  in  the  granting  of  credit  has  diminished 
losses  from  bad  debts;  and  cross  freights  have  been 
saved. 

13.  Disadvantages  of  the  pool. — The  chief  disad- 
vantage of  the  pools  is  their  instability.     As  will  be 
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shown,  they  are  generally  illegal  and  therefore  lack 
the  power  to  compel  obedience  to  the  contractual  obli- 
gations undertaken  by  the  members  of  the  pool. 
JMoreover,  they  have  in  some  cases  handicapped  am- 
bition and  encouraged  deceit  and  falsehood. 

14.  Trusts. — Because  pools  were  unstable,  the  vot- 
ing trust  agreement  was  adopted  and  was  applied  to 
competing  companies  each  of  which  selected  the  same 
group  of  trustees.  The  method  was  originated  in 
1879  by  the  general  solicitor  for  the  Standard  Oil 
Company;  he  perfected  it  in  1882.  Soon  afterw^ard 
trusts  were  formed  in  the  whiskey,  sugar,  cotton-seed 
oil,  linseed-oil  and  white-lead  industries. 

15.  A  typical  legal  trust} — It  will  be  well  to  de- 
scribe very  briefly  the  largest  legal  trust  that  has 
ever  come  into  existence  in  the  United  States — the 
Standard  Oil  trust. 

The  trust  agreement  was  dated  January  2,  1882, 
and  included  three  classes  of  parties.  In  the  first 
class  were  all  the  stockholders  and  members  of  the 
so-called  Standard  Alliance  and  Association  of  Re- 
finers, in  which  the  members  were  stockholders  of  the 
several  companies  that  up  to  this  time  had  controlled 
the  oil  business.  This  class  also  included  members  of 
certain  other  companies  outside  the  alliance. 

The  second  class  included  all  the.  more  important 
officers  and  stockholders  of  the  various  companies. 

1  The  use  of  the  word  legal  ^does  not  mean  that  the  trust  did  not 
break  the  law;  it  was  legal  in  the  sense  that  the  trust  was  a  device 
known  to  the  law  for  accomplishing  the  purpose  in  view.  In  other 
words,  the  device  was  a  legal  expedient  and  not  a  business  expedient. 
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In  the  third  class  were  certain  of  the  stockholders 
and  members  of  other  corporations  and  partnerships. 
The  agreement  provided  for  the  admission  of  new 
companies  and  for  the  formation,  whenever  possible 
and  advisable,  of  a  branch  of  the  Standard  Oil  Com- 
pany in  any  state  or  territory  in  the  Union.  All  the 
parties  were  to  transfer  all  their  property  to  the  Stand- 
ard Oil  companies  in  the  several  states,  and  to  re- 
ceive in  return  stock  equal,  at  par  value,  to  the  ap- 
praised value  of  the  properties  so  transferred.  This 
stock  was  then  to  be  transferred  to  the  trustees,  and 
no  additional  issues  of  stock  could  be  made  by  the 
companies  to  anyone  except  the  trustees. 

The  trustees  were  to  deliver  to  the  owners  of  the 
properties  trust  certificates  equal  in  amount  to  the 
amount  of  stock  which  the  trustees  had  received  for 
the  several  properties.  As  the  trustees  collected  divi- 
dends from  the  several  companies  they  were  to  dis- 
burse the  amounts  to  the  holders  of  the  trust  certifi- 
cates. In  JNIarch,  1892,  the  Ohio  courts  compelled 
the  dissolution  of  the  Standard  Oil  trust. 

16.  Community  of  interest. — The  most  recent  form 
of  interbusiness  relation  is  that  represented  by  the 
so-called  community  of  interest  plan.  Control  rests 
primarily  in  interlocking  directorates,  but  it  is  exer- 
cised in  many  other  ways;  there  is,  for  example,  the 
control  of  banking  facilities,  as  well  as  the  control  of 
important  customers.  A  large  community  of  inter- 
est is  found  in  the  water-power  development  com- 
panies, many  of  which  are  controlled  by  the  General 
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Electric  Company  of  New  York  thru  direct  owner- 
ship of  the  stock  of  many  companies  by  itself  and 
by  its  subsidiaries,  thru  interlocking  directorates  M'ith 
only  a  minority  stock  control,  and  thru  interlocking 
directorates  without  stock  ownership.  The  extent 
of  this  community  of  interest  is  described  in  a  special 
report  of  the  Commissioner  of  Corporations  as  fol- 
lows: 

The  General  Electric  companies  have  a  very  extensive  in- 
fluence in  the  water-power  business  of  the  United  States. 
As  shoT^Ti  in  the  table  on  page  15,  the  total  water-power, 
developed  and  under  construction,  of  the  companies  involved 
in  these  interests  is  almost  9-iO,000  h.p.  Adding  to  this 
62,500  h.p.  developed  by  the  Canadian  Niagara  Power  Com- 
pany, on  the  Canadian  side  of  Niagara  Falls,  and  sold  in 
the  United  States,  makes  a  grand  total  of  over  1,000,000 
h.p.,  developed  and  under  construction,  coming  under  the  in- 
fluence of  the  General  Electric  Company.  The  companies 
included  in  the  General  Electric  group  own  water-power  in 
18  states.  These  states  have  2,325,757  "commercial" 
horsepower,  developed  and  under  construction.  Of  this,  40 
per  cent  is  in  the  General  Electric  group  described.  In 
Pennsylvania,  they  control  nearly  80  per  cent,  in  Colorado 
72  per  cent,  in  New  Hampshire  61  per  cent,  in  Oregon  58 
per  cent,  and  in  Washington  55  per  cent. 

In  addition  to  their  developed  power,  these  companies  own 
641,000  h.p.  undeveloped.  There  is,  therefore,  total  water 
power  in  the  United  States  of  at  least  1,580,000  h.p.  com- 
ing under  the  General  Electric  group.  These  figures  assume 
a  much  higher  significance  when  it  is  understood  that  they 
generally  represent  not  only  the  best,  but  in  some  instances 
all,  the  water-power  practically  available  in  the  respective 
communities.  It  should  be  repeated,  however,  that  the  Gen- 
eral Electric  companies  do  not  have  complete  control  of  all 
these  concerns,   but  that  in  the  case  of  many  the^^  simply 
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have  a  voice  in  their  management  thru  representation  on 
directorates. 

17.  Types  of  community  of  interest. — The  reader 
can  readily  see  that  there  are  different  types  of  com- 
munity of  interest.  One  of  these  may  be  spoken  of  as 
community  in  direction  only,  the  other  as  community 
in  ownership.  In  the  previous  case  the  community  of 
ownership  was  illustrated.  In  the  other  type  an 
officer  or  director  of  one  corporation  is  put  on  the  di- 
rectorate of  another  corporation.  This  may  be  true 
even  without  the  existence  of  an  interholding  of  stock 
sufficient  to  create  a  community  of  ownership.  There 
is  no  question,  however,  that  the  community  will  be 
more  positive  if  the  directorate  is  based  upon  a  con- 
siderable mutual  holding  by  the  corporations  of  each 
others'  stocks. 

Some  community-of-interest  organizations  consist 
in  an  interlocking  body  of  stockholders  or  directors 
binding  together  interrelated  corporations  no  one  of 
which  is  decidedly  dominate. 

In  a  special  report  on  intercorporate  relations  pre- 
pared by  the  Division  of  Statistics  of  the  Interstate 
Commission  the  interrailway  community  of  interests  is 
described,  embracing  many  types.  Besides  the  joint 
'Holdings  of  the  Pennsylvania  and  Xew  York  Central 
lines  in  the  Baltimore  and  Ohio,  and  the  Chesapeake 
&  Ohio,  the  Lehigh  Valley  was  brought  into  the  "com- 
munity" thru  holdings  of  its  stock  by  the  Erie,  the 
Reading,  the  Lake  Shore,  the  Central  of  New  Jersey 
and  the  Lackawanna.     This  report  concludes: 
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The  extraordinary  concentration  of  railway  interests 
shown  in  the  situation  in  the  Middle  Atlantic  seaboard  would 
lead  to  the  conclusion,  that,  so  far  as  this  group  of  railways 
is  concerned,  competition  has  been  practically  eliminated. 

18.  Control  of  an  industry  thru  special  practices. — 
Competition  among  various  members  of  an  industry 
may  be  thwarted  in  various  ways  about  to  be  de- 
scribed. A  patent  right  belonging  to  one  competitor 
or  a  group  of  patents  belonging  to  several  competitors 
may  be  turned  over  to  an  association  which  will  give 
a  license  to  the  various  members.  The  duration  of 
the  license  will  depend  upon  the  observance  of  cer- 
tain regulations,  in  regard  to  such  things  as  the 
amount  of  output  and  the  price  to  retailers. 

A  complete  catalog  of  special  practices  of  this  kind 
in  the  transportation  field  has  been  drawn  up  by 
the  Committee  on  the  Merchant  Marine  and  Fisheries, 
as  follows: 

A  railroad  obtains  control  of  a  water  line  or  canal  and 
fails  to  maintain  the  efficiency  of  the  same,  thus  making  water 
transportation  so  expensive  as  to  eliminate  competition,  or 
fixes  rates  so  high  as  to  preclude  its  use,  or  abandons  the 
property. 

A  railroad  charters  space  from  a  competing  water  line, 
altho  not  using  it,  thus  depriving  shippers  of  space  and  mak- 
ing them  dissatisfied  with  the  water-line  service. 

A  railroad  or  its  controlled  water  line  or  terminal  com- 
pany holds  all  the  available  docks  and  shedded  piers,  and 
refuses  access  to  an  independent  line  for  the  purpose  of  dis- 
charging and  receiving  cargo,  or  allows  access  only  upon 
payment  of  unreasonable  charges.  The  independent  line  is 
thus  required  to  unload  at  some  other  dock  and  team  the 
goods  to  and  from  the  railroad  station. 
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A  railroad  or  its  controlled  water  line  owns  the  available 
water  frontage,  which  it  refuses  to  utilize,  at  the  same  time 
refusing  to  release  the  same  by  sale  or  otherwise. 

A  railway-water  line  or  large  all-water  line  cuts  rates  un- 
duly (either  by  putting  "fighting  ships"  in  the  trade  or  by 
having  its  regular  boats  quote  unremunerative  rates)  and, 
when  competition  has  been  destroyed,  advances  the  rates 
even  higher  than  they  had  been  originally.  While  cutting 
rates  the  large  company  recoups  itself  out  of  rates  at  non- 
competitive points, 'or  on  thru  business  secured  from  rail- 
roads on  a  favorable  basis. 

Railroads  manipulate  rates  so  as  to  make  the  differential 
between  their  all-water,  all-rail,  and  rail-water  routes  inef- 
fectual as  far  as  water  transportation  is  concerned.  The 
only  inducement  to  use  the  water  route  is  economy,  and  if  the 
differential  between  the  rail-and-water  rates  is  made  such  as 
to  just  counterbalance  the  disadvantages  of  the  water  route, 
the  railroads  will  secure  the  business  because,  all  things  con- 
sidered, their  service  is  preferred. 

Water  lines  make  contracts  with  shippers  whereby  rebates 
or  special  rates  are  granted  if  the  shipper  transports  his  en- 
tire product  by  a  given  line.  Such  contracts  Avith  important 
shippers  greatly  handicap  independent  lines  in  getting  suffi- 
cient freight,  especially  if  the  contracting  line  spreads  the 
report  that  the  independent  line  will  be  allowed  to  remain  in 
business  only  a  short  time.  The  important  shippers,  their 
business  once  obtained,  can  be  held  in  line  or  disciplined. 

Large  established  water  lines  bring  influence  to  bear  on 
marine  insurance  underwriters  whereby  the  independent  line 
can  secure  only  a  less  favorable  rate,  having  due  regard  for 
the  class  of  vessel,  than  its  lurge  and  well-established  com- 
petitors, thus  forcing  the  independent  carrier  to  equalize  the 
extra  cost  of  insurance  in  its  rates  to  shippers. 

Railroads  or  steamship  combinations  can  allow  compet- 
ing lines  a  certain  amount  of  freight  with  the  implied  knowl- 
edge on  the  part  of  the  competing  line  that  the  railway  or 
steamship  combination  possesses  the  power  to  withdraw  this 
alloted  freiglit  if  the  competing  line  shows  aggressiveness  or 
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is  unwilling  to  conform  to  the  line  of  conduct  desired.  Often 
valuable  season  contracts  are  made  with  independent  water 
lines,  which  these  lines  do  not  wish  to  lose  by  competing  for 
freight. 

Railroads  may  divert  bulk  traffic  from  watercourses  by 
granting  special  commodity  rates  "in  transit,"  such  as  "mill- 
ing in  transit"  and  "compressing  in  transit." 

Railroads  can  give  access  to  docks  to  preferred  water 
lines  with  which  they  have  special  arrangements,  thus  forc- 
ing shippers  by  other  water  lines  to  pay  a  series  of  charges 
for  switching,  docking,  and  unloading,  and  putting  them 
to  much  inconvenience.  In  effect,  it  means  that  the  ship- 
per who  wishes  the  proper  service  must  use  the  water  line 
preferred  by  the  railroad. 

Railroads  may  refuse  to  issue  thru  bills  of  lading  ex- 
cept to  favored  lines,  thus  preventing  independent  lines  from 
obtaining  transfer  traffic.  To  deprive  an  independent  line 
of  the  advantages  accruing  from  a  joint-rate  arrangement 
with  railroads,  places  the  line  in  a  defenseless  position  as 
compared  with  competing  lines  not  thus  handicapped. 
Without  such  an  arrangement  the  independent  line  cannot 
secure  interior  freight  and  is  limited  largely  to  port-to- 
port  traffic,  which  is  too  small  in  volume  to  support  the  line. 
On  the  other  hand,  the  water  line  having  the  prorating  ar- 
rangement can  cut  rates  to  an  unremunerative  basis  on  the 
port-to-port  traffic,  thereby  eliminating  its  less  fortunate 
competitor,  and  recoup  its  losses  in  large  measure  out  of  the 
profits  secured  on  the  thru  business. 

Railroads  charge  more  for  the  local  haul  from  Buffalo 
to  seaboard  points,  for  example,  on  grain  that  is  taken  to 
Buffalo  by  boat  than  the  proportionate  share  of  the  all-rail 
haul  from  Chicago  to  the  seaboard,  thus  making  the  thi'u 
rail-water  route  unprofitable  as  compared  with  the  all-rail 
route.  The  local  rate  for  the  eastern  rail  haul  is  so  high  as 
to  leave  little  to  the  independent  water  carrier  for  its  local 
lake  haul. 

Railroads  can  greatly  reduce  rates  between  those  points 
only  where  they  are  competing  with  an  independent  water 
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carrier.  Since  most  of  the  traffic  of  a  large  railroad  sys- 
tem is  free  from  water  competition,  it  can  afford  to  lower 
the  rates  on  the  competitive  traffic  to  an  unremunerative  basis 
without  appreciably  affecting  the  earnings  of  its  entire  sys- 
tem.^ 

REVIEW 

Is  a  trade  association  legally  a  partnership,  a  joint  stock  com- 
pany or  a  voluntary  association? 

Judging  from  the  .experience  of  the  Retail  Grocers'  Associa- 
tion of  Philadelphia,  what  activities  would  a'ou  suggest  that  an 
association  of  local  cigar  stores  might  undertake? 

A^Hiat  is  the  difference  between  a  pool  and  a  community  of 
interests  ? 

Which  of  the  special  practices  mentioned  in  this  cliapter  might 
be  used  by  the  members  of  any  manufacturing  industry  in  this 
country  ? 

1  See  Report  of  the  Committee  on  the  Investigation  of  Shipping  Com- 
binations, under  H.   Res.   587,  Vol.   IV,  pp.  410-412. 
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CHAPTER  XVI 

CONSOLIDATIONS,  SALES  AND   LEASES  OF  ASSETS 

1.  Meaning  of  tenn  consolidation. — The  word  con- 
solidation has  been  used  indiscriminately  to  indicate 
all  processes  of  forming  intercorporate  relations. 
Careful  writers,  however,  restrict  its  use  to  describe 
a  complete  fusion  of  corporations  under  the  pro- 
visions of  some  statute.  This  fusion  may  result  in 
a  companj'^  with  a  name  similar  to  that  of  one  of  the 
constituents.  In  that  case  the  process  is  called 
merger.  If  the  consolidated  company  adopts  a  new 
name,  the  process  is  called  amalgamation.  The  proc- 
esses of  consolidating  and  the  legal  effect  they  offer 
are  practically  the  same  whether  an  old  name  or  a 
new  name  be  used. 

"Amalgamation"  is  the  English  equivalent  of  the 
American  term  "consolidation."  It  has  been  held  in 
leading  English  cases  that  the  term  "amalgamation" 
has  no  technical  legal  meaning,  and  even  as  a  com- 
mercial term  bears  no  definite  meaning.  "To  consti- 
tute an  amalgamation,"  said  Justice  Buckley,  In  a  no- 
table judgment,  "you  must  have  the  rolling,  somehow 
or  other,  of  two  concerns  into  one.  You  must  weld 
two  things  together  and  arrive  at  an  amalgam — a 
blending  of  two  undertakings.     It  does  not  neces- 
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sarily  follow  that  the  whole  of  the  two  undertakings 
should  pass — substantially  they  must  pass — nor  need 
all  the  corj^orations  be  parties.  The  difference  be- 
tween reconstruction  and  merger  is,  that  in  the  latter 
is  involved  the  blending  of  two  concerns  one  with 
the  other,  and  not  merely  the  continuance  of  one  con- 
cern." "Amalgamation,"  and  "merger"  mean  the 
same  thing,  it  is  said  also,  but  the  former  term 
serv^es  more  properly  to  describe  a  process  of  fu- 
sion, and  the  latter  to  describe  the  process  of  absorp- 
tion. 

2.  Statutory  autliority  necessary. — The  state  is 
jealous  of  its  creature  and  will  not  permit  it  without 
the  state's  consent  to  do  anything  that  affects  its 
corporate  existence.  It  would  be  contrary  to  the 
common  law,  then,  for  two  corporations  to  consolidate 
unless  the  state's  consent  be  first  obtained.  This  con- 
sent is  now  generally  given  in  the  General  Corpora- 
tion Act  of  the  individual  state,  but  is  restricted  to 
such  corporations  as  will  not  in  the  process  of  con- 
solidation violate  any  of  the  other  laws  of  the  state, 
chiefly  the  anti-trust  laws.  Moreover,  the  companies 
that  can  consolidate  must  generally  be  in  the  same 
line  of  business  in  order  tliat  the  consolidated  com- 
pany may  not  reach  out  into  all  activities  of  life  and 
design  to  become  more  powerful  than  the  state.  Thus 
if  company  X  has  powers  ABC  and  company  Y 
has  powers  A  and  B,  the  two  cannot  consolidate. 
This  was  the  situation  when  the  L^nited  States  Leather 
Company  and  the  Central  Leather  Company  tried 
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to  merge  in  1906.  In  1909,  however,  the  Central 
Leather  Company  changed  its  powers  and  then  ac- 
quired the  stock  of  the  United  States  Leather  Com- 
pany/ 

Statutes  usually  restrict  consolidation  to  cases  where 
consolidation  will  do  the  constituents  some  good. 
Thus,  unconnected  railroads  are  not  permitted  to  con- 
solidate. In  Xew  Jersey,  the  whole  question  is  placed 
before  the  Public  Utilities  Commission  to  whom  all 
applications  for  the  right  to  consolidate,  whether  by 
public  sen^ice  companies  or  by  industrials,  must  be 
made. 

3.  Nature  of  consolidation. — Consolidation  results 
in  the  complete  fusion  of  the  constituent  companies. 
The  number  of  powders  and  obligations  remain  the 
same  as  before  the  consolidation. 

4.  Method  of  consolidation. — The  statutes  usually 
prescribe  four  steps  in  the  consolidation  of  several 
companies :  ( 1 )  an  agreement  by  the  directors  of  the 
several  companies  upon  the  terms  of  consolidation: 

(2)  submission  of  the  proposition  to  the  stockholders, 
two-thirds  of  whom  in  each  corporation  must  consent ; 

(3)  the  filing  of  the  certificate  of  agreement  in  the 
proper  public  office;  (4)  exchange  of  certificates  of 
stock  of  the  old  companies  for  those  of  the  new  com- 
pany.    In  some  states  the  agreement  of  consolidation 

1  After  the  first  attempt  at  merger  the  idea  of  consolidation  was 
abandoned  and  the  second  arrangement  spoken  of  above  was  in  effect, 
the  organization  of  the  Central  Leather  Company  into  a  holding  com- 
pany. The  U.  S.  Leather  Company  as  a  separate  corporation,  is  still 
in  existence  as  a  selling  company  in  order  that  the  value  of  the  name 
in  the  trade  may  not  be  lost. 
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must  be  published  in  newspapers  once  a  week  for 
several  weeks. 

5.  Effect  of  consolidation  upon  the  old  corijora- 
tions. — If  an  attempt  at  consolidation  does  not  con- 
form to  the  statute,  any  stockholder  may  bring  an 
action  to  prevent  the  consolidation  and,  of  course,  the 
state  may  bring  a  proper  action  to  preserve  its  own 
rights.  If,  however,  the  consolidation  conforms  to 
the  statute,  the  stockholders  become  stockholders  in 
the  new  company  tho  in  many  states,  including  New 
York  and  New  Jersey,  non-consenting  stockholders 
may  apply  to  a  court  to  have  a  commission  appointed 
to  appraise  the  value  of  their  stock.  The  consoli- 
dated companies  are  then  required  to  pay  the  costs 
of  the  court  proceeding  and  the  fees  of  the  commis- 
sioners, and  to  purchase  the  stock  of  the  disgruntled 
stockholder  at  the  price  set  by  the  appraisers. 

After  tlie  consolidation  has  been  completed  the  old 
corporation  ceases  to  exist  and  all  its  property  be- 
comes vested,  without  further  transfer,  in  the  name  of 
the  consolidated  company.  Thus  it  is  unnecessary 
for  the  consolidated  company  to  receive  a  deed  of 
real  estate  from  the  constituent  companies. 

6.  Effect  of  consolidation  vpon  the  status  of  credi- 
tors.— Creditors,  it  will  be  seen,  are  not  consulted  in 
the  process  of  consolidation.  It  is  a  well  established 
principle,  however,  that  the  rights  of  a  creditor  can- 
not be  affected  by  actions  of  tlie  debtor.  For  that 
reason  the  new  company  assumes  all  the  obligations 
and  duties  of  the  constituents  and  if  the  consolidated 
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company  fails,  the  creditors  of  the  constituent  com- 
panies may  pursue  such  assets  of  the  constituent 
companies  as  can  be  identified.  Of  course,  mort- 
gages placed  on  properties  of  constituents,  are  not 
affected  any  more  than  they  would  be  if  a  company 
which  had  placed  a  mortgage  on  its  property  sold  out. 
While  under  the  rules  just  stated,  unsecured  credi- 
tors of  the  constituent  companies  would  seem  to  have 
a  fii'st  equitable  claim  against  the  separate  properties 
of  the  constituent  companies,  the  fact  that  this  claim 
existed  would  not  prevent  the  consolidated  company 
from  placing  a  mortgage  on  its  property  that  would 
have  priority  over  the  claims  of  the  unsecured  credi- 
tors. This  rule  does  not  injure  the  right  of  the  un- 
secured creditors  of  the  constituent  companies  since 
the  constituent  companies  themselves  might  have  mort- 
gaged the  property  even  tho  they  had  incurred  unse- 
cured debts  which  were  outstanding. 

7.  Amalgamation  of  American  Tobacco  Company. 
— An  examj^le  of  an  amalgamation  is  presented  in 
the  case  of  the  American  Tobacco  Company.  This 
amalgamation  was  consummated  in  1904.  This  com- 
pany, it  will  be  remembered,  was  dissolved  by  decree 
of  the  United  States  Supreme  Court  in  1911. 

In  1901  the  Consolidated  Tobacco  Company  was 
formed  to  hold  the  controlling  interests  of  the  Amer- 
ican and  Continental  Tobacco  Companies.  Nearly 
all  of  the  common  stock  of  these  companies  was  ex- 
changed for  4  per  cent  bonds  of  the  Consolidated  To- 
bacco Company  secured  by  a  deposit  of  the  stock. 
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For  three  reasons  it  was  decided  to  change  this  hold- 
ing company  arrangement  into  a  complete  consoli- 
dation. In  the  first  place,  holding  companies,  when 
they  control  subsidiaries  that  have  a  dominating  posi- 
tion in  an  industry,  had  been  condemned  by  the  de- 
cision of  the  Supreme  Court  of  the  United  States  in 
the  Xorthern  Securities  case.  To  abandon  this  legal 
organization  might  strengthen  the  position  of  the 
combination  in  case  it  were  attacked  under  the  anti- 
trust laws.  In  the  second  place  the  4  per  cent  bonds 
exchanged  for  common  stock  of  the  subsidiaries  were 
largely  held  by  the  directors  of  the  consolidated  com- 
pany who  were  compelled  to  stand  by  while  the  mar- 
ket value  of  these  bonds  dropped  to  50.  Some 
arrangement  had  to  be  made  to  strengthen  their 
position.  In  the  third  place  it  was  desired  to  concen- 
trate control  by  providing  a  class  of  non-voting  pre- 
ferred stock  which  was  to  be  held  largely  by  outsiders. 
The  inner  circle  was  to  receive  a  small  amount  of  stock 
carrying  the  voting  power.  The  merger  agreement 
provided  for  the  consolidation  of  the  three  companies 
into  "The  American  Tobacco  Company"  with  a  board 
of  twenty-eight  members  all  of  whom  had  been  di- 
rectors or  officers  of  tlie  amalgamated  companies. 
The  general  arrangement  was  "that  the  outstanding 
common  stock  of  the  Consolidated,  together  with  the 
small  amount  of  common  stock  of  the  American  and 
Continental  which  was  held  by  individuals,  should 
be  exclianged  for  equal  amounts  of  common  stock  in 
the  new  or  merged  company  and  thereby  retired;  that 
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the  common  stock  of  the  American  and  Continental 
companies  which  was  held  by  the  Consolidated,  as 
well  as  intercompany  holdings  of  Continental  pre- 
ferred stock,  should  be  canceled;  that  the  preferred 
stocks  of  the  American  and  Continental  companies 
held  by  the  public  should  be  exchanged  for  first-lien 
bonds  of  the  new  company  and  retired  and  that  the 
bonds  of  the  Consolidated  Tobacco  Company,  which 
had  previously  been  issued  in  exchange  for  the  com- 
mon stock  of  the  American  and  Continental  com- 
panies should  be  converted  partly  into  second-lien 
bonds  and  partly  into  preferred  stock  of  the  reor- 
ganized American  Tobacco  Company."  ^ 

The  securities  of  the  several  companies  were  ex- 
changed as  follows :  ^ 

E,  „     „•*•  New   securities    of   American 

Former  securities  rr  i  m 

Tobacco  Co. 

American  Tobacco  Co.: 

Common  stock,  for  two  $50  shares   .  ..$100  common  stock. 
Preferred  stock,  8  per  cent  cumulative, 

for   each  $100  share    $133,331^    6    per  cent   fir.  t   lieu 

bonds. 
Continental  Tobacco  Co.: 

Common  stock,  for  each  $100  share   ..$100  common  stock 
Preferred  stock,  7  per  cent  non-cumu- 
lative for  each  $100  share .$n6.662^<    6    j-r   cent    first    lien 

bonds. 
Consolidated   Tobacco   Co.: 

Common  stock,  for  each  $100  share   ..$100  common  stock. 

Bonds,  4  per  cent    for  each  $100 $50    4    per    cent     second    lien 

bonds;  $50  6  per  crnt   cumu- 
lative preferred  stock. 

8.  Advantages  of  consolidation. — Complete  legal 
consolidation  presents  certain  advantages  over  the 

1  From  Report  of  the  Commissioner  of  Corporations  on  the  Tobacco 
Industry,  Part  I,  p.  129. 
-  Idem,  page  135. 
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other  forms  of  intercorporate  relations.  In  the  first 
place  it  creates  a  simple  organization  that  makes  uni- 
form management  possible.  Where  corporations  are 
brought  together  under  a  holding  company  scheme, 
taxes  and  other  burdens  imposed  by  the  state  are  con- 
siderable. As  the  income  passes  from  one  corpora- 
tion to  another  the  subsidiaries  must  pa}^  the  Federal 
income  tax.  Each  subsidiary  keeping  its  own  sep- 
arate existence  must  render  the  necessary  reports  to 
the  various  departments  of  the  government.  When 
a  public  utility  company  has  subsidiaries  in  several 
states,  the  number  of  general  and  special  reports  to 
be  submitted  to  the  Federal  and  state  authorities  runs 
into  the  hundreds  every  year.  Moreover,  a  system  of 
subsidiar}^  companies  offers  opportunity  for  manipu- 
lation, since  it  is  possible  to  hide  the  true  financial  con- 
dition of  subsidiaries.  In  the  consolidated  company 
all  the  financial  accounts  are  plainly  set  forth  in  the 
balance  sheet  and  the  income  and  profit  and  loss  state- 
ments so  that  juggling  of  the  accounts  can  hardly 
escape  the  charge  of  downright  false  statement. 
Finally,  as  in  the  case  of  the  American  Tobacco 
Company,  consolidation  often  offers  an  oppor- 
tunity to  reorganize  a  number  of  relatively  small 
companies  whose  financial  plans  consist  of  an  il- 
logical jumble  of  stocks  and  bonds.  The  recent 
consolidation  of  the  New  York  Central  and  Hud- 
son River  Railroad  and  the  Lake  Shore  and 
^Michigan  Southern  Railroad  Company  with  its  sub- 
sidiaries into  the  New  York  Central  Railroad  Com- 
pany is  a  case  in  point.     The  reasons  for  the  con- 
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solidation  were  briefly  stated  by  the  Interstate  Com- 
merce Commission  as  follows: 

The  New  York  Central  states  that  the  proportion  of  bonds 
to  stock  of  the  Lake  Shore  approaches  closely  the  limit  of 
separate  and  economic  financing  of  that  property  ($150,- 
000,000  of  bonds  to  $50,000,000  of  stock),  and  that  the 
situation  as  to  the  Lake  Shore  is  further  complicated  b}"^ 
the  restriction  mentioned  with  respect  to  anji^  future  in- 
crease in  its  capital  stock.  The  New  York  Central  proposes 
to  provide  for  the  issuance,  following  the  consolidation,  of 
bonds  secured  by  mortgage  on  the  combined  properties,  to 
be  available  for  refunding  the  present  bonded  debt  of  the  two 
companies  and  for  additional  future  capital  needs  of  the  con- 
solidated company  so  far  as  those  needs  are  to  be  met  by 
the  sale  of  bonds.  It  represents  that  such  a  simplified  series 
of  bonds,  each  of  equal  lien,  would  find  readier  confidence  m  ith 
the  investing  public  than  would  the  separate  issues  of  the  two 
companies,  each  subject  to  previous  issues  of  prior  lien,  and 
that  they  would  soon  become  established  in  the  market  as 
the  consolidated  company's  standard  bonds. ^ 

9.  Disadvantages  of  consolidation. — Consolidation, 
when  it  takes  the  form  of  an  amalgamation,  causes  the 
dropping  of  the  names  of  all  the  constituent  com- 
panies ;  in  the  case  of  merger  all  but  one  of  the  names 
are  dropped.  With  the  loss  of  names  there  fre- 
quently disappears  a  considerable  amount  of  valu- 
able good-will.  For  that  reason  the  Central  Leather 
Company,  for  example,  did  not  merge  into  itself  the 
United  States  Leather  Company,  but  preserved  the 
name  of  the  U.  S.  Leather  Company  by  maintain- 
ing the  separate  existence  of  that  company  for  sell- 

1  Report  reprinted  in  full  in  Gerstenberg's  "Materials  of  Corporation 
Finance,"  pp.  548-554. 
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ing  purposes  with  a  nominal  capitalization  of  $100,- 
000.  Another  objection  to  consolidation  is  the  for- 
mal procedure  with  which  it  must  be  accomplished. 
Stockliolders  must  be  notified  and  their  consent  must 
be  obtained.  Usually  some  stockholder  will  raise  ob- 
jections, if  only  to  use  them  for  the  purpose  of  black- 
mailing the  company  into  paying  him  an  exorbitant 
price  for  his  stock.  When,  for  example,  the  Amer- 
ican Tobacco  Company  proposed  to  replace  the  bonds 
of  the  Consolidated  Tobacco  Company,  one  of  the 
constituent  concerns,  with  new  bonds  of  its  own,  a 
suit  was  immediately  brought  by  a  bondholder  but 
the  court  pointed  out  that  since  the  old  bonds  had 
been  secured  by  common  stock  and  the  new  bonds 
were  to  be  secured  by  the  property  itself,  the  bond- 
holder could  have  no  objection.^ 

Another  disadvantage  of  the  fusion  of  companies 
by  legal  consolidation  is  that  once  formed,  the  con- 
solidation cannot  easily  be  undone. 

10.  Intercorporate  relations  thru  sale  of  assets. — 
Two  or  more  companies  may  fuse  thru  the  purchase 
by  one  company  of  all  of  the  operating  assets  of  the 

1  Dewing  makes  the  same  observation  about  all  reorganizations,  whether 
they  result  from  consolidation  or  insolvency  of  the  concern.  Speaking 
of  a  suit  that  was  brought  at  the  time  of  the  reorganization  of  the 
Corn  Products  Company,  he  says:  "This  incident  illustrates  admirably 
the  difficulty  of  effecting  a  fair  reorganization  without  the  aid  of  the 
courts  and  a  judicial  sale  of  the  company's  property.  There  are 
always  stockholders  who  consider  themselves  aggrieved.  Most  serious 
of  all,  there  are  always  hordes  of  speculators  and  unscrupulous  attorneys 
who  stand  ready  to  bring  suit  against  a  company,  ostensil)ly  to  obtain 
rights  in  the  name  of  justice,  but  actually  to  compel  the  large  corpora- 
tion to  buy  its  peace  at  secret  and  exorbitant  terms." 
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others,  paying  in  exchange  therefor  either  cash  or 
stock  of  the  purchasing  company.  If  cash  is  paid 
the  vendors  will  probably  wind  up  their  affairs  and 
distribute  among  the  stocldiolders  any  surplus  that  is 
left  after  the  payment  of  debts.  If  stock  is  paid  it  is 
likely  that  the  vendors  will  dissolve  by  exchanging 
the  stock  they  receive  thru  the  sale  of  their  assets  for 
their  own  outstanding  stock,  thus  making  their  stock- 
holders members  of  the  purchasing  company. 

11.  Eight  to  buy  and  sell  assets. — In  a  gi-eat  many 
states  the  general  corporation  laws  make  provision 
for  the  sale  of  assets  by  one  company  to  another. 
These  statutes,  however,  do  not  regulate  the  purchase 
of  the  assets  of  a  corporation  and  it  is  generally  con- 
sidered that  if  the  assets  are  necessary  and  can  be 
used,  no  special  statutory  authority  is  necessary  to 
purchase  them.  In  the  absence  of  statute,  corpora- 
tions have  to  fall  back  on  the  common  law,  the  rules 
of  which,  tho  somewhat  complicated,  are  briefly  sum- 
marized in  the  two  following  sections. 

12.  Right  of  directors  to  sell  corporate  assets. — 
Directors  have  no  inherent  right  to  sell  out  a  pros- 
perous or  even  a  losing  concern  but  generally  they 
may  make  an  assignment  for  the  benefit  of  creditors 
of  a  company  that  is  totally  insolvent.  The  direc- 
tors are  the  agents  of  the  stockholders  for  the  purpose 
of  managing  the  company's  affairs  but  are  not  au- 
thorized to  transfer  the  property  to  another  concern, 
since  such  action  would  in  effect,  oust  the  stockholders 
from  further  interest  in  the  operation  of  the  corporate 
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property.  When,  however,  a  company  becomes  in- 
solvent the  law  regards  its  property  as  belonging  pri- 
marily to  the  creditors.  The  directors  are  justified  in 
recognizing  the  creditors'  primary  interest  by  making 
an  assignment. 

13.  Stockholders'  rights  to  authorize  sale. — If  all 
the  stockholders  agree  they  may  sell  the  corporate 
propert}^  jointly' on  any  terms  they  decide  upon,  and, 
if  it  is  not  ultra  vires  for  the  company  to  hold  stock, 
they  may  accept  stock  of  the  purchasing  company  in 
payment.  If  a  prosperous  concern  wishes  to  dissolve, 
the  property  may  be  sold  as  a  step  toward  dissolution 
by  such  a  majority  of  the  stockholders  as  is  required 
by  statute  to  authorize  the  dissolution  of  the  company. 
In  most  states  a  two-thirds  majority  of  the  stock- 
holders is  necessary.  When  the  further  prosecution 
of  the  corporation's  business  would  be  unprofitable,  it 
is  not  only  the  right  but  the  duty  of  a  majority  to 
wind  up  the  company's  affairs  by  a  sale  of  all  its  as- 
sets. Public  service  corporations  are  ordinarily  not 
permitted  to  sell  all  of  their  assets  without  the  con- 
sent of  the  public  service  commission  which  has  im- 
mediate jurisdiction  over  their  property  and  its  op- 
eration. 

14.  Effect  of  sale. — The  effect  of  a  sale  of  corpo- 
rate property  does  not  differ  greatly  from  that  of  the 
sale  of  property  between  natural  persons.  In  most 
states  because  such  an  operation  has  so  frequently 
heen  used  to  defraud  creditors  the  sale  in  bulk  of  all 
the  assets  of  a  going  concern,  whether  owned  by  an 
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individual,  partnership  or  corporation,  is  presumed  to 
be  fraudulent  and  those  interested  in  the  sale  must 
bear  the  burden  of  proving  that  it  is  not  fraudulent. 
If  the  selling  corporation  receives  adequate  consid- 
eration, whether  in  cash  or  in  stock  of  the  purchasing 
company,  the  corporate  property  will  be  transferred 
free  from  all  claims  except  specific  liens,  such  as  mort- 
gages. If  the  consideration  is  inadequate,  creditors 
of  the  selling  company  may  maintain  an  action  to 
have  the  sale  set  aside  as  being  a  fraud  on  the  credi- 
tors. 

15.  Sale  as  a  means  of  concentrating  parts  of  an 
industry. — One  advantage  of  the  sale  lies  in  the  fact 
that  it  may  include  such  operating  assets  as  are  neces- 
sary to  carry  on  a  certain  line  of  work,  leaving  the 
selling  company  with  other  operations  that  it  wishes 
to  continue.  Thus  in  1900  a  number  of  gentlemen 
who  had  large  interests  in  the  tobacco  industry  wanted 
to  consolidate  the  snuff  business  into  one  corporation. 
Several  of  them  agreed  to  deliver  to  a  proposed  cor- 
poration all  the  capital  of  the  Atlantic  SnufF  Com- 
pany or  all  its  property  "real  and  personal  (and 
the  property  of  all  corporations  owned  or  controlled 
by  it),  together  with  its  or  their  good-will,  business 
and  trade-marks."  Another  group  agreed  to  con- 
vey only  the  "snuff  business  and  good-will  of  the 
American  Tobacco  Company  and  Continental  To- 
bacco Company,  together  with  all  of  the  real  and  per- 
sonal property"  of  those  companies,  "used  by  them 
or  either  of  them,  and  pertaining  to  the  snuff  busi- 
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ness  of  them  or  of  either  of  them,  and  the  good-will 
and  trade-marks  of  the  snuff  business  of  said  com- 
panies." A  third  group,  in  the  same  way,  agreed  to 
turn  over  the  snuff  business  of  the  P.  Lorillard  Com- 
pany. Here  there  was  a  fusion  of  one  company  with 
parts  of  three  other  companies. 

16.  Consideration  paid  for  assets. — The  amount  of 
the  consideration* paid  for  a  company's  assets  may  be 
(1)  a  fixed  sum,  (2)  a  sum  to  be  determined  by  an 
appraisal  of  the  property  to  be  sold,  or  (3)  a  sum  con- 
sisting partly  of  a  stipulated  amount  and  partly  of 
an  amount  determined  by  an  appraisal  of  part  of  the 
assets.  The  third  method  is  sometimes  employed  to 
solve  the  difficult  question  of  determining  the  value  of 
good-will,  trade-marks  and  other  intangible  assets,  for 
which  a  lump  sum  is  agreed  to  be  paid.  The  amount 
to  be  paid  for  the  tangibles  is  often  fixed  by  an  expert 
appraisal.  Usually  the  agreement  of  sale  prescribes 
in  detail  the  manner  in  which  the  appraisal  shall  be 
made. 

17.  Advantages  and  disadvantages  of  sale. — Tho 
there  are  differences  which  the  lawyer  would  consider 
important  between  fusion  by  consolidation  and  by 
sale  of  assets,  the  two  processes  are  similar  in  effect 
and  therefore  the  advantages  and  disadvantages  of 
one  are  substantially  the  same  as  the  advantages  and 
disadvantages  of  the  other.  A  great  advantage  of 
the  sale,  however,  is  that  only  the  stockholders  of  one 
corporation,  the  selling  company,  need  be  consulted 
bv  the  directors.     It  is  easier,  tlicrefore,  for  a  large 
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corporation  to  absorb  a  small  corporation  by  buj^ing 
its  assets  than  by  consolidating  with  it. 

18.  Intercorporate  relations  formed  hy  lease. — In 
the  railroad  and  public  utility  field,  more  than  in  the 
industrial  field,  companies  have  been  brought  together 
by  the  lease.  A  lease  is  a  transfer  of  possession  and 
use,  and  is  to  be  distinguished  from  a  sale  which  in- 
cludes a  transfer  of  title.  The  consideration  for  a 
sale  is  usually  a  lump  sum;  the  consideration  for  a 
lease  is  usually  a  number  of  sums,  each  called  an  in- 
stalment of  rent.  Where  neither  title  nor  possession 
is  transferred,  but  rather  the  right  to  use  assets,  the 
transaction  is  called  a  license.  Thus  in  the  railroad 
business  we  find  railroads  using  each  other's  tracks 
under  so-called  trackage  contracts  or  traffic  agree- 
ments and  paying  for  the  right  in  proportion  to  the 
use  that  is  made  of  it.  These  payments  are  called 
traffic  balances. 

19.  WJio  can  give  a  lease  of  corporate  assets? — In 
the  absence  of  a  statute  to  the  contrary,  the  unanimous 
consent  of  the  stockholders  is  necessary  to  grant  a  lease 
of  corporate  assets  except  when  such  action  is  taken 
as  a  step  in  the  liquidation  of  a  company,  in  which 
case  the  majority  of  the  stockholders  may  agree  to 
lease  for  a  reasonable  time.  Under  modern  statutes, 
leases  may  be  given  by  a  vote  of  two- thirds  or  three- 
fourths  of  the  stock.  Leases  of  public  service  prop- 
erties are  generally  subject  to  the  approval  of  public 
utility  commissions. 

20.  Form  of  lease. — A  lease  of  property"  begins  with 
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a  description  of  the  parties,  lessor  and  lessee;  this  is 
followed  by  the  statement  that  the  property  is  con- 
veyed, the  grant  or  granting  clause ;  then  comes  a  de- 
scription of  the  property,  which  may  be  contained  in 
the  lease  in  detail  or  in  general  only.  In  the  latter 
case  the  description  is  usually  supplemented  by 
a  schedule  or  inventory  contained  in  a  separate  in- 
strument. Then 'follows  a  clause  with  the  object  of 
limiting  the  grant.  The  next  clause  is  the  term,  a 
statement  of  the  commencement  and  duration  of  the 
lease.  The  last  formal  clause  prescribes  the  amount, 
manner  and  time  of  payment  of  rent.  Then  follow 
the  covenants,  most  of  which  are  agreements  on  the 
part  of  the  lessee  or  tenant  company  to  maintain  the 
l^roperty. 

21.  Consideration  for  lease. — L'sually  when  a  com- 
pany leases  its  property  it  maintains  only  a  nominal 
existence.  It  surrenders  all  its  property  to  the  lessee. 
Thus  the  lease  of  the  West  End  Street  Railway  Com- 
pany to  the  Boston  Elevated  Railway  Company 
transferred  not  only  the  ordinary  operating  proper- 
ties of  the  former  company,  but  its  "materials  and 
supplies  and  cash  on  hand  at  the  inception  of  this 
lease,  and  all  accounts  and  notes  receivable,  easements, 
privileges  and  appurtenances  thereto  belonging,  to- 
gether with  the  right  to  demand  and  receive  all  tolls, 
rent,  revenue,  income  and  profits  of  the  demised 
premises."  ^     All  expenses  of  the  leasing  company 

1  For  complete  text  of  tlie  lease,  see  Gerstenberg's  "Materials  of  Cor- 
poration Finance,  pp.  555-jC9. 
Ill— 19 
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such  as  ordinary  franchise  taxes,  interest  on  bonds  and 
salaries  of  officers  are  met  by  the  lessee.  They  consti- 
tute part  of  the  rent.  The  tenant  even  agrees  to  fur- 
nish "sufficient  and  suitable  offices"  with  "appropriate 
furniture  and  fittings"  in  which  the  officers  of  the 
landlord  can  meet.  And  finally  the  tenant  agrees 
to  pay  dividends  to  the  landlord's  stockholders.  Fre- 
quently the  dividends  are  stipulated  in  the  lease,  but 
in  some  cases  the  rate  is  made  to  depend  on  the  earn- 
ings of  the  property.  Where  the  rate  varies  with  the 
earnings,  knotty  problems  of  accounting  are  fre- 
quently met  the  chief  of  which  involves  the  question 
whether  certain  expenditures  should  be  charged  to 
operating  expenses  or  to  the  capital  account.  While 
the  flat  rate  avoids  these  difficulties,  it  may  work  hard- 
ship in  the  distant  future  if,  thru  circumstances  be- 
yond the  control  of  the  tenant,  the  property  ceases  to 
make  fair  earnings. 

22.  Who  otcns  improvements  on  leased  premises? 
— A  familiar  rule  of  the  law  of  landlord  and  tenant 
provides  that  upon  the  termination  of  the  lease  all 
permanent  improvements  revert  with  the  estate  to  the 
landlord.  This  rule  has  been  the  stumbling  block  in 
some  of  the  old  railroad  leases.  Thus  the  New  York 
Central  had  a  lease  of  almost  500  years'  duration  of 
the  Harlem  River  Railroad's  property,  when  it  be- 
came apparent  that  to  meet  the  competition  of  other 
suburban  roads  the  Central  would  have  to  electrify 
the  Harlem's  propert5\  Tho  the  lease  had  a  long  pe- 
riod still  to  run,  the  Central  did  not  care  to  make  the 
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necessary  expensive  improvements  on  its  landlord's 
property.  It  therefore  midertook  to  purchase  the 
stock  of  the  Harlem.  This  stock  was  receiving  8  per 
cent  dividends  under  the  lease  and  was  worth  between 
$150  and  $200  a  share.  But  the  Central  found  that 
the  Harlem  stockholders  would  not  part  with  their 
stock  except  at  fancj^  prices,  frequently  demanding 
as  much  as  $500  a  share. 

A  fair  solution  of  this  problem  has  been  accom- 
plished by  modern  leases,  which  provide  that  all  im- 
provements shall  be  paid  for  with  the  proceeds  of  se- 
curities of  the  landlord.  Since  the  tenant  agrees  to 
meet  the  interest  or  dividend  charges  on  these  securi- 
ties during  the  term  of  the  lease  it  pays  an  increased 
rental  for  the  property  whenever  the  bonds  or  stock 
are  issued,  but  the  landlord  assumes  the  capital  obli- 
gation for  which  it  is  com.pensated  thru  its  ownership 
of  the  added  property. 

23.  Lease  as  a  means  of  manipulation, — Leases 
have  sometimes  been  used  by  corporations  to  avoid 
some  of  their  obligations.  An  example  will  make  the 
method  plain.  In  1890  the  National  Cordage  Com- 
pany offered  $5,000,000  preferred  stock  to  the  public 
and  agreed  in  a  by-law  not  to  create  any  bonded  debt, 
except  with  the  consent  of  holders  of  record  of  at 
least  eighty  per  cent  of  their  preferred  stock.  In 
1891  the  company  wanted  to  raise  $6,000,000  to  buy 
certain  competing  properties.  A  subsidiary  issued 
its  bonds  for  tliat  amount,  and  leased  its  properties  to 
the  National  Cordage  Company.    The  rent  paid  by 
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the  Cordage  Company  consisted  of  $300,000,  this  be- 
ing the  amount  of  interest  on  the  bonds  and  an  annual 
sinking  fund  payment  of  $225,000.  Then  the  parent 
company  guaranteed  payment  of  both  principal  and 
interest.  Thus  the  National  Cordage  Company 
avoided  its  obligation  to  its  preferred  stockholders 
while  it  obtained  actual  control  of  the  properties  and 
in  effect  paid  for  them  with  an  issue  of  bonds. 

24.  Other  possibilities  for  manipulation. — Some- 
times leases  have  been  used  to  kill  competition.  For 
example,  a  railroad  will  lease  a  dock  in  order  to  take 
terminal  facilities  from  a  connecting  steamship  line. 
When  the  lease  terminates,  the  dock  company  finds 
that  its  property  has  been  abandoned  and  is  worth- 
less as  dock  property.  In  carefully  drawn  leases, 
clauses  are  always  inserted  that  the  leased  property 
shall  be  kept  in  operation  and  that  the  lessee  shall 
not  build  or  operate  competing  properties.  Cove- 
nants are  also  included  whereby  the  lessee  promises  to 
keep  the  property  in  good  repair  and  to  permit  the 
lessor  to  make  reasonable  inspection  of  the  properties 
to  see  that  they  are  being  satisfactorily  maintained. 
But  merely  to  repair  property  is  not  suiUcient.  It 
must  be  maintained  as  a  going  concern.  And  so 
clauses  are  usually  inserted  that  the  properties  "will 
be  as  well  fitted  for  independent  use  and  operation 
by  the  lessor  as  at  the  inception  of  the  lease." 

25.  Duration  of  lease. — A  lease  may  be  made  for 
any  term  of  years.  Frequently  leases  have  been  made 
for  999  years  or  for  99  years,  renewable  forever.     De- 
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fault  clauses  provide  that  the  lessor  may  recover  pos- 
session of  its  property  upon  breach  of  any  of  the 
lessee's  covenants.  At  the  termination  of  the  lease, 
the  lessee  is  required  to  "surrender  the  real  and  per- 
sonal estate  demised  under  and  by  virtue  of  (the) 
indenture  ...  in  the  like  good  order  and  condition 
in  which  they  are  at  the  inception  of  (the)  lease  .  .  . 
with  all  improvements  thereon  and  additions  thereto, 
the  amount  of  money,  materials  and  supplies  to  be 
surrendered  or  accounted  for  to  the  lessor  to  be  equiv- 
alent in  value  to  the  amount  on  hand  at  the  incep- 
tion of  (the)  lease." 

26.  Effect  of  a  lease. — As  we  have  seen,  the  lessor 
ceases  to  be  an  operating  company.  In  fact,  it  maj'- 
lease  all  of  its  operating  property  including  its  cash 
and  accounts  receivable.  Hence  all  obligations  aris- 
ing out  of  the  operation  of  the  property  rest  on  the 
•tenant.  Moreover,  the  tenant  is  required  to  make  all 
repairs,  and  while,  under  the  law  and  in  the  absence 
of  specific  contract,  the  landlord  is  bound  to  pay  taxes 
and  insurance,  this  burden  is  usually  shifted  to  the 
tenant  by  clauses  contained  in  the  lease. 

27.  Advantages  of  lease. — Since  a  lease  of  prop- 
erty does  not  require  the  payment  of  any  large  sum 
of  money  except  such  as  can  be  obtained  thru  the  op- 
eration of  the  leased  property,  this  form  of  intercor- 
porate relation  commends  itself  as  a  means  of  avoid- 
ing rearrangement  of  finances.  Xo  new  securities 
need  be  sold,  no  promoters'  profits  or  bankers'  com- 
missions need  be  paid. 
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Leases  of  parts  of  properties  have  frequently  been 
made  by  small  public  service  corporations  under  cir- 
cumstances that  may  be  outlined  as  follows :  A  sub- 
urban gas  or  electric  company  has  a  distributing  sys- 
tem reaching  in  toward  a  city.  Afterward  the  terri- 
torial jurisdiction  of  the  city  is  enlarged  and  part  of 
the  distributing  system  falls  within  the  new  city  bound- 
aries and  thus  comes  within  a  territory  where  rates 
are  so  low  that  the  company  cannot  afford  to  distrib- 
ute its  service.  The  larger  metropolitan  system  will 
then  lease  this  property  for  a  rent  sufficient  to  meet 
the  capital  obligations  of  the  smaller  company  repre- 
sented by  the  leased  property.  Thus  the  company 
does  not  lose  its  fixed  investment  and  avoids  operating 
on  a  losing  basis. 

28.  Disadvantage  of  lease. — The  chief  disadvantage 
of  the  lease  is  that  it  is  either  inflexible  and  creates  a 
rigid  plan  of  compensation  for  the  use  of  property 
that  thru  unforeseen  circumstances  may  become  worth- 
less or  immensely  valuable,  or,  if  it  is  flexible,  it  may 
open  the  door  for  manipulation  and  litigation.  There 
is  generally  a  disposition  on  the  part  of  the  tenant  to 
treat  the  property  with  less  consideration  than  its 
own  property,  and  on  the  part  of  the  landlord  a  fear 
that  it  is  not  being  fairly  treated.  Certainly  the  in- 
ducement to  improve  the  property  is  stronger  when 
it  is  owned  than  when  it  is  leased.  That  leases  are 
used  less  now  than  formerly,  is  strong  evidence  that 
the  disadvantages  are  serious. 
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REVIEW 

What  is  the  difference  between  consolidation  and  amalgama- 
tion ? 

Suppose  you  held  stock  in  a  New  York  corporation  whicli  was 
about  to  consolidate  with  another  corporation,  and  that  you  dis- 
approved of  the  consolidation;  what  would  you  do  about  the 
matter  ? 

Corporation  A  has  powers  X,  Y  and  Z.  Corporation  B  has 
powers  X  and  Y.     May  they  consolidate? 

Wliich  is  the  easier  method  of  forming  intercorporate  relations 
— by  consolidation  or  by  sale  of  assets  ? 

Enumerate  the  advantages  of  consolidation  over  a  lease  of 
assets. 

Why  do  companies,  in  leasing  their  assets,  sometimes  include 
their  cash  and  accounts  receivable? 


CHAPTER  XVII 


HOLDING  COMPANIES 


1.  Rise  of  the  holding  company. — Shortly  after 
the  arrangement  of  intercorporate  relations  thru  the 
use  of  voting  trusts  had  been  declared  illegal  in  the 
oil  and  sugar  industries  (1890-1892),  the  device  of 
the  holding  company  became  popular  and  was  widely 
heralded  as  the  ultimate  scheme  of  the  trust  lawyers  to 
circumvent  the  anti-trust  laws.  Certainly,  it  was 
argued,  the  courts  could  not  prevent  a  corporation 
from  holding  property  if  it  was  given  that  right  by 
the  laws  of  the  state  in  which  it  was  incorporated. 
The  fact  that  the  property  happened  to  be  stocks  of 
competing  companies  was  considered  to  be  imma- 
terial. And  this  view  was  strengthened,  in  1895,  by 
a  decision  of  the  Supreme  Court  in,  the  Knight  case, 
in  which  the  holding  of  stock  in  four  independent  con- 
cerns by  the  American  Sugar  Refining  Ccmpany  was 
not  condemned.  But,  in  1904,  the  same  court  more 
carefully  examined  the  device  of  the  holding  company 
and  held  that  if  it  was  merely  a  legal  method  of  com- 
mitting an  illegal  act — the  act  of  forming  a  monopoly 
— it  would  be  ordered  to  dissolve.  Since  it  was  dur- 
ing the  period  from  1890  to  1904  that  most  of  the  large 
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industrial  combinations  were  formed,  a  number  of 
them,  including  the  United  States  Steel  Corporation, 
still  exist  in  the  form  of  holding  companies. 

2.  Magnitude  of  interests  involved  in  holding  com- 
pany control.— In  a  brief  submitted  on  behalf  of  the 
public  utility  holding  companies  of  the  country  to  tlie 
Interstate  Commerce  Committee  of  the  United  States 
Senate,  the  proportion  of  the  public  utility  business  of 
the  country  in  the  hands  of  holding  companies  was 
shown  to  be  very  large. 

The  total  capital  employed  in  electric,  gas,  street  and 
■intcruz'ban  railway  companies,  commonly  called  public  util- 
ity corporations,  in  this  country  today  is  estimated  to  ex- 
ceed eight  billion  dollars.  Of  this  capital  nearly  five  and 
a  half  billion  dollars  are  controlled  by  holding  companies  and 
their  subsidiary  companies.  Of  the  approximately  89,000,- 
000  people  served  by  electric  light  and  power  and  gas  com- 
panies over  62,000,000  (approximately  70  per  cent)  are 
served  by  holding  company  systems. 

The  electric  light  and  power  companies  represent  approxi- 
mately two  billion  dollars  of  capital,  of  which  approximately 
76  per  cent  is  controlled  by  the  holding  company  form  of  or- 
ganization. These  utilities  serve  over  50,000,000  people, 
approximately  38,000,000  of  which  are  served  by  holding 
companies.  Of  577  cities  of  10,000  or  more  population 
served,  428  are  served  by  holding  company  systems.  Of  the 
114  cities  in  the  United  States  of  a  population  in  excess  of 
50,000,  103  are  served  by  holding  companies.  Of  the  54 
cities  in  this  country  having  in  excess  of  100,000  population, 
49  are  served  by  the  holding  company. 

Artificial  gas  companies  represent  a  capital  of  approx- 
imatelv  and  on*-  and  one-third  billion  dollars.  Of  that  capital, 
approximately  two-thirds  is  controlled  by  holding  companies. 
The  gas  utilities  of  tlie  country  serve  approximately  thirty- 
eight  and  one-half  million  people.     Of  this  number  nearly 
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twenty-five  million  are  served  by  holding  companies  or  their 
subsidiaries. 

Street  and  interurban  railway  companies  represent  a  total 
capital  of  approximately  five  billion  dollars.  Of  this  sum 
it  is  estimated  that  not  less  than  two-thirds  is  controlled  by 
holding  companies.  In  the  28  cities  of  the  United  States 
having  a  population  in  excess  of  200,000,  the  mileage  of 
track  controlled  by  holding  companies  is  in  excess  of  61 
per  cent.  Here,  again,  it  is  of  interest  to  note  that  only 
four  of  these  cities  have  more  than  one  principal  operating 
company  and  only  two  of  these  cities  have  companies  that 
are  really  independently  and  separately  owned.^ 

3.  Classification  of  holding  companies. — Some  com- 
panies, like  the  United  States  Steel  Corporation,  the 
old  Rock  Island  Company  and  the  American  Power 
and  Light  Company,  are  purely  holding  companies; 
they  exist  merely  to  hold  stock  of  several  other  cor- 
porations but  undertake  no  operations  on  their  own 
account.  They  are  simply  administrative  in  function. 
To  such  corporations  may  be  applied  the  term  holding 
companies.  Other  corporations,  like  the  Jones  and 
Laughlin  Steel  Company,  New  York  Central  Rail- 
road and  the  Interboro  Rapid  Transit  Company  of 
New  York  City,  operate  property  of  their  own,  be- 
sides controlling  other  companies  thru  stock  owner- 
ship. Such  companies  are  called  parent  companies. 
The  companies  whose  stock  is  held  are  known  as  sub- 
sidiaries. 

4.  Right  of  a  company  to  hold  stock  in  other  com- 
panies.— In  England,  one  of  the  implied  powers  of 
everj^  corporation  is  to  hold  stock  of  other  similar 

1  Gerstenberg's  "Materials  of  Corporation  Finance,  pp.  570-582. 
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companies.  In  the  United  States,  the  common  law  of 
corporations  has  been  interpreted  as  not  including  this 
power  among  the  implied  powers  of  a  corporation,  ex- 
cept in  the  case  of  insurance  companies,  savings  banks 
and  other  institutions  that  exist  for  investment  pur- 
poses. 3Iost  states,  by  statute,  have  now  given  this 
power  to  corporations.  In  Xew  York  State  the  right 
of  a  company  to. hold  stock  in  other  companies  must 
be  claimed  among  the  express  powers  set  forth  in  the 
certificate  of  incorporation.  In  New  Jersey,  a  law 
was  passed  in  1913  restricting  the  right  to  acquire  and 
hold  stock  to  such  cases  where  the  acquisition  is  neces- 
sary for  the  corporation's  business,  but  the  word 
"necessary"  has  been  interpreted  by  the  courts  to  mean 
''expedient"  and  not  "indispensable." 

5.  Comjmnies. — The  Dominion  Act  provides  (Sec. 
66)  that  "a  company  shall  not  under  any  circum- 
stances use  any  of  its  funds  in  the  purchase  of  stock 
in  any  other  cor2:)oration,  unless  or  until  the  directors 
have  been  expressly  authorized  by  a  by-law  passed 
by  them  for  the  purpose  and  sanctioned  by  a  vote  of 
not  less  than  two-thirds  in  value  of  the  capital  stock 
represented  at  a  general  meeting  of  tlie  company  duly 
called  for  considering  the  subject  of  the  by-law:  pro- 
vided that  if  the  letters  patent  authorize  such  purchase 
it  shall  not  be  necessary  to  pass  such  by-laws." 

It  is  customary,  therefore,  in  applying  for  a  charter 
to  include  among  the  powers  the  right  to  use  the  com- 
pany's funds  for  the  purchase  of  stock  of  other  com- 
panies.    When   a   company,   without   authority,   ac- 
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quires  stock  of  another  company,  the  stockholders  of 
the  acquiring  company  may  object,  but  the  stockhold- 
ers of  the  company  whose  stock  is  acquired  are  not 
permitted  to  do  so. 

As  was  stated  above,  these  laws  bear  upon  the  right 
of  the  corporations  involved  to  do  the  single  act  of  ac- 
quiring and  holding  stock.  If  such  acquisition  in- 
volves as  an  incident,  another  act — the  formation  of 
a  monopoly,  which  is  illegal,  the  transaction  will  be 
condemned,  as  we  shall  see,  as  a  violation  of  law.  To 
illustrate,  it  may  not  be  illegal  to  shoot  off  a  gun;  if 
the  gun  is  aimed  in  the  direction  of  a  human  being  and 
the  shooting  involves  the  killing  of  a  human  being, 
certainly  no  one  would  seek  to  set  up  as  a  defense  the 
fact  that  it  is  legal  to  fire  a  gun. 

6.  Ownership  of  majority  of  stock  not  necessary 
for  control. — There  are  many  reasons  why  the  con- 
trol of  a  subsidiary  may  be  obtained  by  a  parent  com- 
pany without  an  investment  in  fifty  or  more  per  cent 
of  its  stock. 

(a)  In  the  first  place  the  controlling  minority  is 
usually  closely  organized,  while  the  outside  majority 
is  scattered. 

(b)  The  organized  minority  may  be  a  majority  of 
the  shares  actually  voting.  In  the  large  corporations, 
only  a  small  number  of  persons  attend  the  meetings  or 
send  in  their  proxies.  In  the  large  railroad  compa- 
nies of  the  United  States  perhaps  sixty  per  cent  of  the 
stock  is  a  fair  amount  to  be  represented  at  a  meeting. 
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It    will    be    seen,    therefore,    that    about    thirty-one 
per  cent  is  sufficient  to  control  the  meeting. 

(c)  The  stockholders  of  a  company  usually  receive 
in  the  same  envelope  with  their  notice  of  a  meeting,  a 
request  to  sign  a  proxy  in  favor  of  a  committee  nom- 
inated by  the  board  of  directors,  and  a  stamped  en- 
velope in  which  to  return  the  executed  proxy.  It  is 
said  that  at  the  annual  meeting  of  the  New  York,  Xew 
Haven  and  Hartford  Railroad  Company  on  October 
28, 1914,  the  president  of  the  company  exercised  prox- 
ies with  respect  to  more  than  sixty  per  cent  of  the 
outstanding  stock  of  the  compam^  and  more  than 
ninety-eight  per  cent  of  that  represented  at  the  meet- 
ing. 

(d)  There  is  a  general  disposition  on  the  part  of 
outside  investors  to  cast  their  lot  with  the  party  in 
power.  Investors  represent  the  conservative  element 
of  society,  those  who  believe  in  things  as  they  have 
been.  It  would  be  extremely  difficult  for  an  outsider 
to  organize  a  hostile  majority  by  making  an  appeal 
to  the  average  stockholder. 

At  a  meeting  of  the  Chicago,  Rock  Island  and  Pa- 
cific Railroad  held  April  12,  1915,  a  minority  com- 
mittee, after  the  most  strenuous  campaign  to  get 
proxies,  succeeded  in  procuring  only  about  one-third 
as  many  shares  as  were  held  by  a  majority  committee. 
In  1913,  one  Isaac  M.  Cate  sent  out  elaborate  booklets 
complaining  of  the  acts  of  the  directors  of  the  Ameri- 
can Locomotive  Company,  and  inclosing  proxies  with 
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stamped  and  addressed  envelopes  in  which  the 
executed  proxies  might  be  returned  to  him.  His  ef- 
forts were  wliolly  unavaihng. 

(e)  Stock  may  be  divided  into  voting  and  non-vot- 
ing classes,  or  a  small  class  of  stockholders  may  be 
given  the  right  to  elect  a  majority  of  the  directors. 
When  the  American  Tobacco  Company  was  formed  in 
1904,  it  issued  about  twice  as  much  preferred  stock 
as  common  stock,  but  the  common  held  by  the  insid- 
ers was  voting  stock,  w^hile  the  preferred  was  de- 
prived of  that  privilege.  Another  interesting  exam- 
ple is  seen  in  the  formation  of  the  Rock  Island  Com- 
pany in  1902  with  about  $50,000,000  preferred  and 
$90,000,000  common.  This  time,  the  insiders  held  the 
preferred  stock,  for  that  issue  was  given  the  right  to 
elect  five  of  the  nine  directors.  i 

(f )  Large  individual  stockholders  of  the  subsidiary 
may  be  owners  of  the  parent  company,  and  vote  with 
it  to  control  the  subsidiary.  The  Gould  and  Vander- 
bilt  families  thus  frequently  kept  their  hands  on  both 
the  parent  and  subsidiary  roads  of  their  raih'oad  sys- 
tems, by  holding  in  their  own  names,  such  proportion 
of  the  stock  of  the  subsidiaries  as  would  give  their 
parent  companies  control  of  over  51  per  cent  of  the 
subsidiaries'  voting  stock. 

(g)  A  final  reason  why  less  than  a  majority  of  the 
stock  may  control  a  company  is  illustrated  by  the  Des 
Moines  Union  Railway  Company,  whose  articles  of 
incorporation  provide  that  a  director  cannot  be  elected, 
the  articles  of  incorporation  amended,  or  the  capital 
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stock  increased,  except  by  a  vote  of  more  than  seven- 
eighths  of  the  stock.  If  the  board  of  directors  of  this 
company  own  slightly  more  than  one-eighth  of  all  the 
stock,  their  tenure  of  office  is  secure. 

7.  Why  stockholders  surrender  control  of  subsidi- 
aries to  i)arent  company. — When  corporations  con- 
solidate all  their  assets  or  all  their  stock,  some  induce- 
ments are  held  out  to  the  stockholders  to  urge  them 
to  turn  the  control  of  their  properties  over  to  an- 
other comj)any.  To  be  sure,  there  have  been  cases 
where  corporate  waifs  have  sought  parents  instead 
of  the  parents  looking  about  for  foster  children.  In 
this  way  the  New  York  Central  had  thrust  upon  it 
the  West  Shore  road,  and  the  Atlantic  Coast  Line 
had  unloaded  upon  it  the  Louisville  and  Nashville. 
But  the  Cincinnati,  Hamilton  and  Dayton  is  the  cham- 
pion wanderer  among  railroads.  Since  it  was  first 
scuttled  in  1886,  the  interests  that  controlled  it  tried 
successively  to  palm  it  off  on  the  Baltimore  and  Ohio, 
on  the  Vanderbilt  roads  and  on  the  Erie,  and  finally 
succeeded  in  dumping  it  on  the  Baltimore  and  Ohio 
in  1911.  At  this  writing  the  road  is  going  thru  re- 
organization. 

Sometimes  corporations  are  started  merely  to  black- 
mail existing  corporations  into  buying  them  up. 
Numerous  examples  of  the  creation  of  such  "cat-tails" 
can  be  found  in  railroad  history.  Dr.  A.  S.  Dewing  ^ 
says  that  in  a  conversation  with  an  old  member  of  the 
National  Cordage  Company,  he  was  told  that  some 

1  "Corporate  Promotions  and   Reorganizations,"  p.  129,  note. 
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people  prepared  a  cordage  mill  in  Pennsylvania  with 
"wooden  painted  shafting  and  nicely  painted,  but  use- 
less machinery.  It  might  have  cost  $5,000  to  pre- 
pare the  hoax;  the  officers  of  the  National  Cordage 
Company  paid  $180,000  for  it!" 

8.  Technical  advantages  resulting  from  plants 
combining. — Frequently  an  appeal  is  made  to  stock- 
holders on  the  ground  that  the  technical  advantages 
obtained  thru  combining  plants  are  sure  to  result  in 
enormous  profits.  From  an  early  prospectus  of  the 
United  States  Shipbuilding  Companj?",  we  may  learn 
how  these  benefits  would  be  brought  about : 

The  acquirement  by  this  corporation  of  all  the  plants  and 
properties  above  stated  presents  distinct  advantages,  as 
stated  by  Naval  Constructor  F.  T.  Bowles,  in  his  report 
dated  December  22,  1900,  as  follows : 

1.  Each  concern  builds  that  for  which  it  is  best  fitted  and 
equipped,  or  that  which  its  character,  location  and  labor 
can  accomplish  most  economically. 

2.  Structural  materials,  steel,  iron,  timber,  etc.,  can  be 
purchased  at  the  lowest  rates,  a  prompt  supply  secured  at 
points  where  it  is  most  needed. 

3.  The  technical  knowledge  of  design,  which  comes  from 
experience,  records,  and  data  of  each  concern,  will  be  com- 
bined, thus  giving  confidence  to  customers  that  the  results 
contracted  for  shall  be  attained, 

4.  The  healthy  professional  rivalry  of  the  various  yards 
can  be  utilized  to  produce  the  best  results  in  design,  construc- 
tion and  administration,  without  the  disastrous  and  narrow- 
ing devices  of  destructive  competition. 

5.  The  standardization  of  the  numberless  details  of  ship 
fittings,  auxiliaries  and  appliances,  which  are  now  almost  as 
various  and  incongruous  in  design  as  they  are  in  number^ 
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and   their   production   in   quantity   by   those  best  quahfied, 
would  produce  enormous  economies. 

6.  It  will  be  possible  to  effect  great  economies  by  the  sepa- 
ration of  warships  and  merchant  construction  into  different 
establishments,  thus  avoiding  the  difficulties  of  organization 
and  increased  cost  of  radically  different  tj'pes  of  construc- 
tion upon  adjoining  ships. 

7.  The  better  organization  and  management  of  the  indi- 
vidual concerns  would  be  a  necessary  and  direct  result  of  this 
incorporation. 

9.  Other  advantages  derived  from  combination. — 
Of  course  the  most  important  advantage  of  combin- 
ing business  is  to  eliminate  competition.  Under  a 
monopolistic  regime,  prices  may  be  made  higher,  job- 
bers' profits  eliminated  and  a  large  number  of  operat- 
ing economies  may  be  practiced.  All  the  advantages 
of  large-scale  production  may  be  enjoyed,  such  as 
purchasing  at  low  prices  in  large  quantities,  saving  by- 
products, saving  in  cross  freights,  saving  in  selling 
expenses  and  in  advertising.  IVIoreover,  all  the  plants 
can  select  and  use  the  best  patents,  trade-marks  and 
trade  names,  and  thus  get  the  advantage  of  the  best 
products  of  each  plant.  Finally,  a  large  corpora- 
tion finds  it  easier  to  make  and  to  retain  sound  bank- 
ing connections  than  a  small  one. 

10.  Advantages  of  the  holding  comjianij. — The  ad- 
vantages above  enumerated  apply  to  all  forms  of  in- 
tercorporate relation.  We  have  still  to  consider  the 
technical  advantages  of  stock-ownership  as  distin- 
guished from  the  other  legal  devices — consolidation, 
sale  of  assets  and  lease  of  assets.     In  the  first  place, 

III— 20 
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the  system  of  a  holding  company  with  subsidiaries  may 
be  the  only  method  open  mider  the  law.  It  is  difficult 
for  corporations  of  two  different  states  to  consolidate. 
This  is  especially  true  if  they  are  engaged  in  a  public 
service  business,  and  hence  we  find  a  great  number  of 
holding  companies  in  the  public  service  field,  some  of 
which  control  as  many  as  nineteen  or  twenty  public 
service  properties,  located  in  nearlj''  as  many  states. 
Then,  too,  the  laws  of  some  states,  i.e.,  Pennsylvania, 
prohibit  the  holding  of  real  estate  by  foreign  corpora- 
tions. In  fact,  in  many  ways  it  is  better  to  retain  the 
separate  corporate  existence  of  local  plants  in  order 
that  they  may  be  more  easily  adjusted  to  local  condi- 
tions. 

By  forming  new  companies  for  fresh  ventures  the 
capital  invested  in  successfully  established  enterprises 
is  not  hazarded.  The  expense  of  obtaining  subsidiar- 
ies is  slight,  since  only  a  small  proportion  of  the  stock 
is  required  to  maintain  control.  This  stock  can  be 
deposited  as  security  for  collateral  bonds,  from  the 
proceeds  of  which  the  i)arent  company  can  reimburse 
itself  for  the  money  spent  in  acquiring  the  stock. 
Moreover,  by  retaining  the  identity  ol  the  subsidiary 
companies,  instead  of  consolidating  them,  a  spirit  of 
emulation  may  be  stirred  up,  and  the  old  managers 
may  retain  their  nominal  titles  instead  of  becoming 
subordinates  in  a  large  consolidation. 

Judge  Gary  praised  the  organization  of  the  United 
States  Steel  Corporation  on  just  this  ground.  He 
said: 
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We  believe  these  subsidiary'  companies  having  their  boards 
of  directors  and  their  officers,  consisting  of  presidents,  vice- 
president,  etc.,  have  more  responsibility  and  reach  a  higher 
success  in  the  management  of  the  properties  in  their  charge 
than  they  would  if  they  were  simply  the  managers  of  these 
mills  as  departments.  .  .  .  We  have  now  what  we  call  the 
deadly  parallel  columns.  ...  I  mean  by  that  that  we  have 
cost  sheets,  showing  the  costs  of  the  different  products  at 
the  different  mills  of  the  different  companies  and  when  these 
come  up  for  examination  and  it  is  ascertained  that  the  costs 
at  one  mill  or  at  one  company  are  larger  than  they  are  in 
some  other  place,  then,  of  course,  we  bring  these  people  to- 
gether and  ask  them  to  find  out  why  it  is,  and  we  endeavor  to 
adopt  all  the  best  methods  which  have  been  in  use  at  the 
lower-cost  mill  in  the  other  mills,  to  reduce  the  costs  of  all.-^ 

11.  Financial  companies. — While  discussing  hold- 
ing companies  some  attention  should  be  paid  to  those 
which  exist  chiefly  for  the  purpose  of  facilitating  the 
financial  operations  of  other  companies,  or  of  other 
enterprises.  The  best  kno^Mi  of  these  holding  com- 
panies are  the  mortgage  companies  that  do  business 
in  the  large  cities,  by  taking  mortgages  on  real  estate, 
and  depositing  these  with  a  trustee  as  security  for  their 
own  bonds.  The  bonds  are  often  issued  in  $100  de- 
nominations, tho  sometimes  $10  certificates  are  first 
issued,  to  be  subsequently  exchanged  for  the  $100 
bonds.  This  device  is  perhaps  the  most  successful  yet 
used  to  make  real  estate  the  basis  of  liquid  securities. 

Another  form  of  financial  company  is  that  used  by 
some  of  the  large  equipment  companies.  In  most 
states  the  public  utility  commission  laws  provide  that 

1  Hearings  before  the  Committee  on  Investigation  of  United  States 
Steel  Corporation  1911,  pp.  103-04. 
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bond  or  note  issues,  maturing  in  less  than  one  year, 
need  not  be  sanctioned  by  the  commission.  The  large 
suppliers  of  electrical  equipment  find  themselves  bur- 
dened with  one  year  notes,  and  to  change  these  into 
usable  funds  is  the  problem  they  have  solved  by  means 
of  financial  companies.  The  practice  of  the  General 
Electric  Company  in  this  respect  is  described  thus : 

Various  finance  and  operating  companies  have  been  in- 
corporated by  the  General  Electric  interests,  which  have 
general  charge  of  the  management  of  local  companies,  and 
the  placing  of  their  securities.  Among  the  purely  finance 
companies  of  this  character  are  the  Electrical  Securities  Cor- 
poration and  the  Electric  Bond  and  Share  Company.  If, 
for  example,  an  independent  engineer  wishes  to  purchase 
electrical  equipment  for  a  hydro-electric  plant  in  West  Vir- 
ginia, he  might  buy  the  machinery  from  the  General  Electric 
Company,  pa\'ing  partially  with  the  bonds  and  stocks  of  the 
projected  enterprise.  The  Electrical  Securities  Corpora- 
tion might  then  take  over  the  securities,  deposit  them,  to- 
gether with  others,  with  a  trustee,  and  issue  collateral  trust 
bonds  against  them.  These  bonds  would  be  readily  sold  to 
investors.  In  this  way  the  parent  company  secures  the  busi- 
ness upon  which  it  realizes  cash,  while  the  managers  of  the 
local  enterprises  are  not  compelled  to  dispose  of  securities  at 
a  sacrifice.  The  details  of  the  plan  may  be  illustrated  by 
taking  a  case  in  which  the  General  Electric  interests  directly 
operate  the  local  company.  Suppose  it  is  thought  wise  to 
entirely  reorganize  the  small  company  that  supplies  light 
and  power  to  Fort  Worth,  Texas.  The  enterprise  may  be 
financed  by  the  Electric  Bond  and  Share  Company,  which 
will  undertake  a  general  supervision  of  the  work  thru  a 
subsidiary  organization,  the  Southwest  Utilities  Company. 
The  local  company  ;vill  have  the  benefit  of  superior  engi- 
neering skill  and  the  most  modern  and  efficient  machinery. 
The  local   Fort   Worth   Company  would   pay   the   Electric 
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Bond  and  Share  Company  for  its  cash  advances  in  its  own 
bonds,  preferred  and  common  stocks,  and  with  this  cash  it 
would  pay  the  local  interests  for  the  old  plant,  and  the 
General  Electric  Company  for  the  new  machinery.  The 
bonds  placed  upon  the  property  would  represent  about 
seventy  to  eighty  per  cent  of  its  cost.  These  bonds,  bearing 
5  per  cent  interest,  could  be  sold  to  a  bond  dealer  for  about 
ninet^'-one  per  cent,  who  would  distribute  them  to  the  public 
at  about  ninety-six  per  cent.  Such  bonds  are  often  sold 
without  the  intervention  of  bond  houses.  The  preferred 
stock  would  be  issued  for  the  remaining  twenty  or  thirty  per 
cent  of  the  actual  cost.  This  stock,  bearing  7  per  cent 
interest,  could  be  sold  for  about  94%  to  bankers  who  would 
distribute  it  in  small  lots  to  the  public  at  about  par.  The 
common  stock  would  go  directly  into  the  treasury-  of  the 
Electric  Bond  and  Share  Company  or  its  subsidiai'y,  and 
would  be  held  there  in  the  interest  of  the  parent  corpora- 
tion until  it  acquired  substantial  value  thru  the  increased 
earning  power  of  the  local  company.  Sometimes,  as  in  the 
case  of  the  American  Power  and  Light  Company,  another 
affiliated  corporation  of  the  General  Electric,  these  common 
stocks  of  local  enterprises  are  used  as  collateral  for  the  issue 
of  high  interest  bearing,  short  term  bonds. ^ 

12.  Management  companies. — A  distinct  kind  of 
holding  company  that  has  grown  up  within  the  last  ten 
years  is  the  so-called  management  company  in  the 
public  utility  field.  A  typical  example  is  J.  G.  White 
and  Company,  Incorporated.  Its  subsidiaries  are  the 
following  companies : 

The  J.  G.  White  Engineering  Corporation,  New  York. 

The  J.  G.  White  Management  Corporation,  New  York. 

Engineering  Securities  Corporation,  New  York. 

Investors  Securities  Corporation,  New  York. 

J.  G.  White  and  Company,  Limited,  London. 

iNIunicipal  and  General  Securities  Company,  Ltd.,  London. 
1  Dewing's  "Corporate  Promotions  and  Reorganizations,"  p.  176. 
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The  engineering  and  management  corporations, 
until  1913,  were  departments  of  J.  G.  White  and 
Company,  Incorporated.  In  that  year  they  acquired 
the  good-will,  business  in  hand,  contracts,  organiza- 
tion, equipment  and  other  assets  of  the  engineering, 
construction  and  management  departments  respec- 
tively of  the  parent  company,  which  in  turn,  acquired 
the  common  stock  of  both  subsidiaries.  The  parent 
company  continued  as  an  active  financing  and  own- 
ing company  in  the  general  field  of  engineering  and 
public  utility  enterprise. 

The  work  of  the  engine^iring  and  management  cor- 
porations was  described  by  the  company  in  an  an- 
nouncement of  the  incorporation  of  the  two  subsidiar- 
ies as  follows: 

The  J.  G.  White  ENGnvEEaiNG  Corporation  takes  over 
the  entire  business  of  the  former  Engineering-Construc- 
tion Department,  including  the  Report  ng,  Appraisal  and 
Purchasing  Divisions,  and  acquires  an  exceptional  staff  of 
well-knox^Ti  engineers.  It  will  design  and  construct  hydro- 
electric power  plants,  central  stations,  steam  railways,  street 
and  interurban  railway's,  gas  plants,  pipe  lines,  bridges, 
transmission  lines,  distribution  systems,  industrial  plants, 
harbor  improvements  and  water  works ;  and  sanitation,  sew- 
erage, drainage  and  irrigation  systems.  It  will  also  render 
consulting  engineering  services,  make  engineering  reports, 
physical  valuations  and  appraisals  and  will  purcha-e  ma- 
terials and  supplies. 

During  the  year  ending  October  1,  1912,  the  Engineering- 
Construction  Department  was  at  work  on  contracts  aggre- 
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gating  in  cost  over  $28,000,000,  while  appraisals  and  reports 
were  made  during  the  same  period  on  properties  and  projects 
aggregating  over  $400,000,000  in  value.  Important  engi- 
neering services  were  rendered  thruout  thirty  different 
states  and  Canada.  They  included  the  rehabilitation  of 
several  public  service  properties ;  the  construction  and  equip- 
ment of  two  high-speed  interurban  electric  railways ;  the 
drainage  of  118,000  acres  in  Florida;  and  a  natural  gas 
pipe  line,  12-i  miles  long,  the  first  of  its  kind  to  be  put  down 
in  California,  noteworthy  for  establishing  a  record  of  high- 
est pressure  ever  employed. 

The  position  of  J.  G.  White  and  Company,  Incorporated, 
as  builders  of  American  water  powers  was  maintained  with 
prestige  by  work  on  hydro-electric  developments  aggregating 
ultimately  426,000  horse-power. 

13.  Complexity  of  intercorporate  relations. — In 
large  corporate  enterprises,  particularly  those  with  a 
long  and  varied  history,  there  is  often  an  amazing 
complexity  in  the  relations  of  parent  and  subsidiary 
companies.  This  is  aptly  illustrated  in  the  accom- 
panying chart  of  the  Interboro  JMetropolitan  sys- 
tem in  New  York  City.  A  study  of  the  chart  will 
show  that  in  the  earlier  combinations  which  took  place 
among  street  transportation  companies,  the  usual 
form  was  tlie  lease,  but  in  the  more  recent  combina- 
tions the  holding  company  has  been  chiefly  used. 

REVIEW 

A  book-publishing  concern  proposes  to  publish  a  magazine. 
Suggest  a  metliod  of  financing  the  venture,  pointing  out  the 
superiority  of  your  plan  over  other  possible  plans,  and  also 
any  weaknesses  that  may  be  advanced  against  your  plan. 

How  might  a  group  of  promoters  get  control  of  three  very 
prosperous  concerns  without  investing  any  of  their  own  money.'* 
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If  you  had  stock  in  a  small  company  paying  5  per  cent  divi- 
dends, under  what  circumstances  would  you  exchange  j'^our  stock 
for  5  per  cent  bonds  of  a  holding  company,  secured  by  the  deposit 
of  the  stock  of  your  company  and  several  other  small  companies  ? 

What  is  the  purpose  of  financial  companies? 

What  are  the  advantages  of  management  companies  in  the 
public  utility  field? 


CHAPTER  XVIII 

ILLEGAL  COMBINATIONS 

1.  History  of  the  common  law  of  monopolies. — It 
is  unnecessary  to  treat  at  length  the  legal  history  of 
monopolies.  But  it  must  not  be  supposed  that  they 
are  an  American  product  of  the  nineteenth  century. 
They  were  as  virile  and  as  strongly  condemned  in  the 
seventeenth  century  as  they  are  in  the  twentieth. 

"If  any  asks  what  things  these  monsters  be, 
'Tis  a  Projector  and  a  Patentee." 

These  lines  stood  as  the  title  of  a  picture  that  visual- 
ized the  "octopus"  of  those  early  days.^  ^Monopolies 
have  been  the  subject  not  only  of  individual  invective, 
but  also  of  political  and  judicial  condemnation.  In 
a  long  series  of  decisions,  beginning  in  1602  with  the 
famous  case  brought  against  Darcy,  the  favorite  of 
Queen  Elizabeth,  from  whom  Darcy  had  received  a 
patent  conferring  on  him  the  exclusive  privilege  to 
manufacture  playing  cards,  down  to  the  sugar  and  oil 
cases  of  tlie  last  decade  of  the  nineteenth  century,  we 
find  monopolies  condemned  because  the  principle  on 
which  they  are  based  is  contrary  to  public  policy  and 

I  For   a  complete   account   of   the   history  of  monopolies   see  Levy's 
"Monopoly  and  Competition." 
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because  the  monopolies  themselves  are  injurious  to  the 
public  welfare. 

2.  What  is  the  common  law  of  monopolies? — These 
decisions  holding  monopolies  to  be  illegal  are  the  basis 
of  the  common  law  of  monopolies,  which  has  been 
commented  on  as  follows  by  Noyes  in  his  "Intercor- 
porate Relations" : 

Any  combination  of  corporations  or  individuals  the  object 
of  which  is,  or  the  necessary  or  natural  consequence  of  the 
operation  of  which  will  be,  the  control  of  the  market  for  a 
useful  commodit}',  is  against  public  policy  and  unlawful. 

Any  combination  of  quasi-public  corporations  the  object 
of  which  is,  or  the  necessary  or  natural  consequence  of  the 
operation  of  which  will  be,  the  increase  of  charges  beyond 
reasonable  rates,  or  the  curtailment  of  facilities  afforded  the 
public,  is  against  public  policy  and  unlawful. -"^ 

It  appears,  then,  that  even  if  there  had  never  been 
entered  on  the  statute  books  a  single  anti-trust  act, 
the  Standard  Oil  Company,  the  American  Tobacco 
Company  and  the  many  other  companies  that  have 
been  successfully  prosecuted  under  the  Sherman  Act 
would  have  been  condemned  as  violations  of  the  com- 
mon law. 

3.  Violations  of  the  common  law  of  corporations. — 
It  has  been  shown  that  corporations,  being  creatures 
of  the  state,  are  strictly  limited  in  regard  to  the  powers 
that  they  can  exercise.  The  state  jealously  guards 
its  creatures  from  assuming  any  rights  or  performing 
any  acts  that  would  tend  to  make  the  creature  greater 
than  the  creator.     Therefore,  the  common  law  has  al- 

iP.,  6S4. 
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ways  said  that  certain  acts  could  not  legally  be  com- 
mitted by  corporations;  and  it  has  been  held  that 
the  prohibitions  thus  defined  have  frequently  been 
violated  by  companies  forming  intercorporate  re- 
lations. These  prohibitions  may  be  enumerated  as 
follows : 

(a)  Corporations  may  not  become  members  of  a 
partnership  unless  specially  authorized  by  their  char- 
ter or  otherwise.  In  the  following  Avords,  the  Cot- 
ton-Seed Oil  Trust  was  condemned  by  a  Tennessee 
court,  in  1888,  two  years  before  the  passage  of  the 
Sherman  Anti-Trust  Act. 

A  careful  examination  of  this  agreement  discloses  every 
material  element  of  the  contract  of  partnership.  The  abso- 
lute ownership  of  the  corporate  property,  the  mills,  ma- 
chinery, etc.,  is  not  conveyed  to  the  partnership,  nor  is  this 
necessary.  The  beneficial  use  of  all  such  property  is  sur- 
rendered to  the  common  purpose.  The  provisions  for  the 
complete  possession,  control  and  use  of  the  properties  of  the 
several  corporations  by  the  partnership  or  syndicate  is  per- 
fect. Nothing  is  left  to  the  several  corporations  but  the 
right  to  receive  a  share  of  the  profits  and  participate  in  the 
management  and  control  of  the  consolidated  interests  as 
members  of  the  new  association.  The  contract  is,  both  tech- 
nically and  in  its  essential  character,  a  partnership,  in  so 
far  as  it  is  possible  for  corporations  to  form  such  an  asso- 
ciation.^ 

(b)  Corporations  may  not  delegate  their  powers, 
but  must  exercise  them  themselves  thru  their  own 
stockliolders  and  directors.  It  was  largely  on  account 
of  the  violation  of  this  principle  of  common  law  that 

iMallory  vs.  Hanaur  Oil  Works,  86  Tenn.,  602. 
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the  old  Standard  Oil  Trust  ^  was  compelled  by  a  court 
of  the  State  of  Ohio  to  disband  in  1892. 

(c)  Corporations  may  not  consolidate  without 
statutory  consent,  and  then  only  in  the  manner  pre- 
scribed by  the  statute.  The  Sugar  Trust  was  con- 
demned by  the  Court  of  Appeals  of  New  York  on 
the  ground  that  it  amounted  to  a  consolidation  of  the 
constituent  companies  and  that  it  did  not  observe  the 
provisions  of  the  statute  relating  to  consolidations. 

(d)  Corporations  may  not  hold  stock  of  other  com- 
panies without  statutory  authority.  Therefore  a 
holding  company  may  not  be  formed  unless  the  state 
has  enacted  a  statute  permitting  corporations  to  hold 
stock  of  other  companies. 

4.  Anti-trust  statutes. — It  would  seem  that  these 
various  provisions  of  the  common  law  of  monopolies 
and  of  the  common  law  of  corporations  should  have 
been  sufficient  to  protect  the  public  against  the  trusts. 
But  public  opinion,  during  the  last  two  decades  of  the 
nineteenth  century,  was  strongly  opposed  to  these 
combinations.  It  had  to  find  expression  in  legislative 
enactment.  The  states  and  the  Federal  government 
took  up  the  question  at  about  the  same  time  and  thru 
the  authority  of  legislative  acts  prohibited  the  forma- 
tion of  trusts. 

IMost  state  laws  declare  unlawful  contracts  and 
combinations   in   restraint   of  trade   or   competition. 

1  It  will  be  remembered  that  both  the  Standard  Oil  Trust  and  the 
Sugar  Trust,  mentioned  in  the  next  paragraph,  were  formed  by  the 
creation  of  similarly  controlled  voting  trusts  in  the  several  competing 
concerns. 
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They  declare  that  guilty  parties,  if  individuals,  are  to 
be  punished  by  fine  and  imprisonment ;  if  domestic  cor- 
porations, they  are  to  lose  their  charters,  and  if  foreign 
corporations,  they  are  to  be  ousted  from  the  state. 
In  some  jurisdictions,  notably  Texas,  the  trust  laws 
have  been  vigorously  enforced.  In  most  states,  per- 
sons injured  by  a  combination  are  given  a  right  of  ac- 
tion, and  usually  the  method  of  calculating  damages 
is  defined. 

5.  Sherman  Anti-Trust  Act  and  amendments. — 
In  1890  Congress  passed  the  Sherman  Anti-Trust 
Act.  Several  amendments  have  since  been  added,  in- 
cluding the  Expedition  Act,  by  virtue  of  which  ap- 
peals from  decisions  of  the  lower  courts  may  be  taken 
directly  to  the  Supreme  Court.  The  most  notable  of 
these  amendments  are  the  Federal  Trade  Commission 
Law  and  the  Clayton  Act  of  1914. 
•  6.  Meaning  of  Federal  anti-trust  latcs. — Certainly 
the  person  who  does  not  recognize  the  far-reaching 
effect  of  the  Sherman  Law  on  business,  must  be  an  in- 
different member  of  society.  During  the  twenty-five 
years  of  its  existence  its  terms  have  been  discussed, 
its  meaning  analyzed  and  its  effect  predicted.  The 
United  States  Supreme  Court  never  had  a  more  diffi- 
cult task  before  it  than  to  interpret  the  meaning  of 
the  anti-trust  laws  and  to  apply  the  laws  properly  in 
connection  with  the  large  interests  whose  fates  have 
rested  upon  their  momentous  decisions. 

Some  claim  that  the  court  has  faced  about  com- 
l)letely  in  its  attitude  toward  the  law,  since  at  first  it 


300  ORGANIZATION  AND  CONTROL 

seemed  decidedly  indifferent.  Possibly  in  the  first 
case  under  the  law,  U.  S.  vs.  E.  C.  Knight  Company 
(1895) ,  the  court  did  not  fully  appreciate  the  statute, 
and  therefore  did  not  recognize  the  strength  of  pub- 
lic opinion  in  favor  of  the  act.  It  has  been  hinted  that 
the  trust  la^v^'^ers  were  too  crafty  for  the  government 
attorneys  who  had  charge  of  the  prosecution.  But 
when,  in  1898,  the  railroad  pool  (U.  S.  vs.  Joint 
Traffic  Association),  which  had  been  formed  under 
an  agreement  that  seemed  carefully  drawn  to  avoid 
the  statute,  was  legally  dissolved,  many  people 
thought  that  the  court  swung  over  to  the  other  ex- 
treme when  it  used  this  language : 

By  the  simple  use  of  the  term,  contract  In  restraint  of 
trade,  all  contracts  of  that  nature,  whether  valid  at  common 
law  or  otherwise,  would  be  included,  and  not  alone  that  kind 
of  contract  which  was  invalid  or  unenforcible  as  being  in  re- 
straint of  trade. 

The  public  awaited  anxiously  some  further  expres- 
sion from  the  court.  Certainly,  it  was  argued,  the 
court  could  not  mean  all  that  could  be  implied  from 
that  sentence  standing  alone  and  by  itself.  If  Jones 
sold  his  business  to  Smith  and  retired,  the  contract 
of  sale,  it  would  seem,  would  be  invalid.  Moreover, 
the  business  man  insisted,  there  is  a  distinction  be- 
tween restraint  of  competition  and  restraint  of  trade. 
The  former  is  not  interdicted ;  only  the  latter.  And  a 
combination  might  reduce  the  extent  of  competition, 
but  not  its  intensity;  for  if  some  of  the  competitors 
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combined,  the  competition  would  be  between  giants 
and  not  pygmies. 

Finally,  in  1911,  the  Standard  Oil  Company  and 
the  American  Tobacco  Company  were  dissolved. 
This  action  seemed  to  indicate  that  the  court  had  re- 
verted to  the  opinion  it  held  when  the  common  law  was 
relied  upon.  The  "rule  of  reason"  promulgated  in 
these  cases  simply -means  that  the  court  will  try  to 
look  at  the  facts  of  each  case  as  it  comes  forward.  No 
arbitrary  rule — such  as  the  one  which  states  that  a 
combination  composed  of  fifty  per  cent  of  the  con- 
cerns in  any  industry  is  a  violation  of  the  law — will  be 
set  up.  But  the  effects  of  all  the  acts  done  will  be 
weighed,  and  if  it  is  proved  that  those  acts  have  injured 
the  public  they  will  be  condemned  and  the  guilty  par- 
ties will  be  punished.  Since  these  decisions  were  an- 
nounced, several  other  important  cases  have  been  de- 
cided.    Others  are  still  pending. 

7.  Trust  legislation  in  Canada. — In  Canada  there 
is  not  the  elaborate  anti-trust  legislation  which  is  to 
be  found  in  the  United  States.  Frequently  the  Do- 
minion government  in  incorporating  companies  by 
letters  patent  specifically  autliorizes  them  to  control 
or  amalgamate  with  other  companies  similar  in  na- 
ture. Tho  the  intercorporate  control  which  may  result 
from  the  exercise  of  these  powers  may,  and  does,  ac- 
tually cause  abuses,  this  leniency  indicates  the  sense 
of  Parliament  to  be  that  in  itself  intercorporate  con- 
trol is  not  against  public  policy.    It  assumes  the  bona 
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fides  of  the  applicants.  If,  however,  the  power  is 
abused,  as  for  example,  if  it  is  found  that  companies 
liad  used  the  right  to  amalgamate  for  the  express  pur- 
pose of  accomplishing  one  or  more  of  the  things  pro- 
liibited  by  the  Criminal  Code,  the  merger  or  amalga- 
mation could  probably  be  invalidated.  What  the  of- 
fenses are  will  appear  from  Section  498  of  the  Crim- 
inal Code  which  provides  a  penalty  of  not  more  than 
$10,000  and  not  less  than  $1,000  where  a  company 
conspires,  combines,  agrees  or  arranges  with  any 
other  person,  or  with  any  railway,  steamship  or  trans- 
portation company, — 

(a)  To  unduly  limit  the  facihties  for  transport- 
ing, producing,  manufacturing,  supplying,  storing  or 
dealing  in  any  article  or  commodity  which  may  be  a 
subject  of  trade  or  commerce;  or 

(b)  To  restrain  or  injure  trade  or  commerce  in 
relation  to  any  such  article  or  commodity;  or 

(c)  To  unduly  prevent,  limit,  or  lessen  the  manu- 
facture or  production  of  any  such  article  or  commod- 
it}^  or  to  unreasonably  enhance  the  price  thereof;  or 

(d)  To  unduly  prevent  or  lessen  competition  in 
the  production,  manufacture,  purchase,  barter,  sale, 
transportation  or  supply  of  any  such  article  or  com- 
modity, or  in  the  price  of  insurance  upon  person  or 
property. 

In  1910,  also,  the  Dominion  Parhament  passed  a 
statute  known  as  an  "Act  to  provide  for  the  investiga- 
tion of  Combines,  Monopolies,  Trusts  and  Mergers." 
An  investigation  is  initiated  upon  an  application  of  a 
number  of  persons  to  a  judge,  who  may  issue  an 
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order  that  an  investigation  be  held  into  the  alleged 
combine.  The  order  being  granted,  it  is  trans- 
mitted to  the  ^Minister  of  Labor  who  thereupon  ap- 
points an  investigating  board  of  three  members. 
The  act  provides  forfeitures  and  penalties  in  case  the 
report  of  the  board  establishes  that  illegal  conditions 
exist. 

8.  Federal  Trade  Commission  Law.  —  In  the 
political  campaign  of  1912  the  trust  evils  were  much 
discussed,  and  the  general  opinion  was  that  the  prob- 
lem had  not  yet  been  solved.  JNIore  legislation  was 
promised,  and  the  promises  were  fulfilled  in  the  Fed- 
eral Trade  Law  and  the  Clayton  Law.  The  former, 
besides  creating  the  Federal  Trade  Commission,  de- 
scribed below,  prohibited  "unfair  methods  of  com- 
petition." But  the  law  does  not  define  unfair  meth- 
ods of  competition.  It  was  felt,  however,  that 
monopolies  were  frequently  created  not  by  buying 
up  competitors  or  combining  with  them,  but  by  ruin- 
ing them ;  this  inhibition  was  therefore  directed  at  one 
of  the  causes  of  monopoly. 

9.  Clafjton  Law.  —  The  Clayton  Law  specifically 
mentions  and  prohibits  four  practices,  and  prescribes 
penalties  for  infringement. 

(a)  Discrimination  in  price,  as  between  different 
purchasers,  is  prohibited  "where  the  effect  of  such  dis- 
crimination may  be  to  substantially  lessen  competi- 
tion or  to  tend  to  create  a  monopoly  in  any  line  of  com- 
merce." Allowance  is  made  for  differences  in  grade 
or  quality,  location  of  markets  and  for  "discrimina- 

III  — 21 
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tion  in  price  in  the  same  or  different  communities 
made  in  good  faith  to  meet  competition."  JMoreover, 
the  law  does  not  prohibit  merchants  from  "selecting 
their  own  customers  in  bona  fide  transactions  and  not 
in  restraint  of  trade." 

(b)  Tying  or  conditional  contracts  are  prohibited. 
The  section  that  sets  this  limitation  is  intended  to 
prevent  manufacturers  from  resorting  to  a  practice 
that  has  been  used  to  extend  the  monopoly  of  a  patent 
for  an  invention  beyond  the  manufacture  and  use  of 
the  patented  article.  Thus,  machinery,  the  possession 
of  which  is  protected  by  patents  of  great  importance, 
has  been  leased  or  sold  under  contracts  which  pro- 
vided that  they  should  be  used  only  in  connection 
with  other  goods  of  manufacture  by  the  maker  of 
the  patented  machine.  These  tying  contracts  are 
now  under  the  ban  of  the  law. 

(c)  The  law  specifically  prohibits  corporate  stock- 
holding when  its  effect  "may  be  to  substantially  les- 
sen competition."  Certain  express  exceptions  are 
made.  For  example,  the  holding  of  stock  for  in- 
vestment, the  forming  of  subsidiaries  to  carry  on 
branches  or  extensions  of  a  business,  and  the  owning 
of  branch  railroads  are  specificall}'^  permitted.  It  is 
generally  felt,  in  view  of  the  decisions  in  the  Northern 
Securities  case  that  this  provision  adds  nothing  to  the 
Sherman  Law. 

(d)  Interlocking  directorates  are  prohibited. 
This  restriction  applies  in  the  case  of:  (1)  directors 
of  two  or  more  corporations  engaged  in  interstate 
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commerce  and  having  capital,  sm-plus  and  midivided 
profits  amomiting  to  more  than  $1,000,000;  (2)  di- 
rectors, officers  and  employes  of  national  banks  with 
deposits,  capital,  surplus  and  undivided  profits  of 
more  than  $5,000,000;  the  restriction  applies  also  to 
those  holding  these  positions  in  national  banks  in  cities 
of  more  than  200,000  inhabitants.  Tliis  provision 
does  not  apply  to  railroads.  One  section  of  the  law, 
however,  prohibits  railroads  from  buying  more  than 
$50,000  a  year  worth  of  goods  from  supply  houses 
with  which  they  have  interlocking  directorates,  unless 
the  purchases  be  made  as  the  result  of  a  successful  bid- 
ding that  was  open  to  competitors.  The  corporations 
were  given  two  years  within  which  to  comply  with  the 
provisions  of  the  law  in  regard  to  interlocking  direc- 
torates. 

10.  Penalties  and  suits  to  prevent  violation  of  anti- 
trust lanes. — Violation  of  the  United  States  trust  laws 
is  considered  a  crime,  for  the  punishment  of  which  the 
court  generally  specifies  definite  penalties.  The  per- 
sons who  are  injured  usually  })ring  private  suit.  If 
this  is  done,  whatever  damages  are  proved  are  usually 
multiplied  by  three,  to  ascertain  the  amount  of  the 
judgment.  Injunctions  to  prevent  the  continuance 
of  the  prohibited  acts  may  be  sought.  Section  14  of 
the  Clayton  I>aw  is  tliought  to  be  sufficiently  terrify- 
ing to  halt  the  most  daring.  It  provides  that  when- 
ever a  corporation  violates  any  of  tlie  penal  provisions 
of  any  of  the  anti-trust  laws,  the  individual  directors, 
officers  or  agents  who  have  autliorizcd,  ordered  or  done 


306  ORGANIZATION  AND  CONTROL 

any  of  the  acts  constituting  such  violation  shall  be 
held  responsible.  The  punishment  upon  conviction 
shall  be  a  fine  not  exceeding  $5,000,  or  imprisonment 
not  exceeding  one  year,  or  both. 

11.  Federal  Trade  Commission. — At  least  some 
mention  of  the  Federal  Trade  Commission  is  essential 
to  a  complete  treatment  of  the  subject  under  discus- 
sion. The  Commission,  which  consists  of  five  mem- 
bers appointed  by  the  President,  has  power  to  require 
annual  and  special  reports  from  all  corporations,  ex- 
cept banks  and  railroads,  engaged  in  interstate  or  for- 
eign commerce.  It  maj'-  also  prescribe  what  these  re- 
ports shall  contain.  But  the  Commission  may  not 
prescribe  uniform  systems  of  accounts,  a  power  which 
the  Interstate  Commerce  Commission  possesses  for 
the  railroads.  The  difficulties  in  the  way  of  formulat- 
ing such  accounting  systems  for  different  lines  of  busi- 
ness were  readily  appreciated  by  Congress  when  the 
act  establishing  the  Commission  was  drafted.  How- 
ever, any  person  who  makes  a  false  entry  in  an  ac- 
count of  any  corporation  subjected  to  the  Commis- 
sion's jurisdiction  is  guilty  of  a  misdemeanor.  The 
Commission  has  the  right  to  inspect  all  books  and  ac- 
counts; their  inspection  largely  precludes  the  possi- 
bility of  false  entries  being  made  the  means  of  fore- 
stalling legal  action.  The  Commission  may  publish 
any  of  the  information  that  it  collects,  except  "trade 
secrets"  and  the  names  of  customers. 

12.  Power  of  Federal  Trade  Commission  to  enforce 
anti-trust  laws. — The  Federal  Trade  Commission  is 
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given  certain  powers  in  regard  to  the  enforcement  of 
the  anti-trust  laws.  It  may  institute  hearings,  and 
if  it  finds  that  the  defendant  has  carried  on  unfair 
competition,  made  discrimination  in  regard  to  prices, 
or  violated  the  law  concerning  corporate  stockholders 
or  interlocking  directorates,  it  may  issue  an  order  to 
prevent  further  violation.  If  the  findings  of  the  Com- 
mission are  supported  by  testimony,  they  are  final  as 
to  the  facts. 

If  the  Commission's  order  is  not  obeyed  the  case 
goes  directly  to  the  Circuit  Court  of  Appeals,  whose 
jurisdiction  over  the  orders  of  the  Commission  is  ex- 
clusive, and  whose  judgment  and  decree  are  final. 
The  Commission  has  the  authority  to  recommend  to 
the  court  a  proper  decree  for  the  dissolution  of  a  com- 
bination found  to  be  violating  the  trust  laws.  It  also 
has  the  right  to  investigate  the  manner  in  which  the 
decree  at  dissolution  against  the  defendant  in  a  mo- 
nopoly case  is  carried  out.  It  is  to  be  hoped  that  this 
power  will  be  sufficient  to  insure  the  observance  of  the 
anti-trust  statutes  in  spirit  as  well  as  in  form. 

REVIEW 

Enumerate  all  the  grounds  on  wliicii  the  steel-rail  pool  de- 
scribed in  Chapter  XV  would  be  considered  illegal  today. 

Explain  carefully  the  difi'rrence  between  the  common  law  of 
monopolies  and  the  Sherman  Anti-Trust  Law. 

S'jppose  your  competitors  consolidated  and  forced  down  prices 
in  the  part  of  the  country  where  you  are  doing  business;  but 
raised  prices  in  other  parts  of  the  country.  What  redress  would 
you  have  and  how  could  you  proceed  to  ])rotect  yourself.'' 

What  practices  are  prohibited  by  the  Federal  Trade  Conimis- 
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sion  Law  and  the  Clayton  Act  that  were  not  expressly  prohibited 
by  the  Sherman  Anti-Trust  Act? 

The  Cream  of  Wheat  Company,  manufacturing  and  selling  a 
product  which  is  very  common  in  commerce,  but  which  is  given 
a  special  name  by  this  company  for  advertising  purposes,  refused 
to  sell  its  products  directly  to  the  Great  Atlantic  and  Pacific  Tea 
Company.  The  latter  brought  suit  against  the  Cream  of  Wheat 
Company  for  infringement  of  both  the  Sherman  Anti-Trust  Act 
and  the  Clayton  Act,  in  an  attempt  to  compel  the  Cream  of 
Wheat  Company  to  sell  directly  to  them.  Was  the  Atlantic  and 
Pacific  Tea  Company's  action  legally  justifiable? 
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insolvent,  163-64;  No  bankruptcy 
law,    164;    Sequestrator,    165-66 
Trust   deeds,    160;    Company   law 
176-77;    Dividend    law.     176-77 
Mitchell,   Victor  E.,    170-77;   Lia 
bility       of       stockholders.       195 
Quorum     at     stockholders'     meet 
ings,    209;    Anti-trust    legislation 
301-03 
"Canada  Gazette,"  The,   150 
Canadian   Letters'    Patent  Act,   218 
Canadian   Companies'    Act,    148,    200- 

01 
Capital    Stock,    Ownership    not    neces- 
sary  for  control,   282 
See   .Stock 
Carnegie,    Andrew,    On     Partnerships. 

4  5-40 
Certificate  of  Stock,   .S>r  Stock 
Chairman  of  Board,   Powers   of.   221- 
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Charter,      Corporate,      See     Corporate 

Charter 
Choice  of  State  for  Incorporation, 
Legal    restrictions,     156—57;     Prac- 
tical       considerations,        157-59; 
Wickersham,     George     W.,     157- 
59 
Civil  Eights  of  Alien  Enemy,  20-21 
Clayton    Law, 

Prohibitions     of,     229;     Provisions, 
303-05 
Combinations, 

Classes    of,    233-34;    Technical    ad- 
vantages,   286;    Competition   elim- 
inated,   287;    Illegal,    295-308 
Commerce,    Suspended   by   war,    19-20 
Commissioner  of  Corporations  on  Com- 
munity of  Interest,  250 
Common  Law, 

Monopolies,    295—96;    Violation    of, 
by    corporation,    296-98 
Community  of  Interest,  Meaning,  249- 

50 
Companies  Act  of  Canada,   148-50 
Companies, 

Charter,    144—46;   Legal  restrictions 
to    be    considered     in    choice    of 
state,     154-55;     Taxes,     156-57; 
Management,   291 
See  Holding  Companies 
Company  Law,  Canadian,   176-77 
Comptroller    of    Corporations,    Duties, 

225 
Concentration,   Causes  of,  233 
"Consolidated,"    Definition,    169 
Consolidation,    Of    corporations,    256- 
77; 
Meaning,    256;    Statutory    authority 
necessary,  257;  Nature  and  meth- 
od of,  258;  Effect  on  old  corpora- 
tion,    259;     Effect    on     creditors, 
259:   Advantages,   262-64;   Disad- 
vantages, 264-67 
Consumers'    Societies, 

Growth,     114-15;     Distribution     of 
costs,      114—15;      Principles      of, 
116-17 
Contracts, 

By  infants,  lunatics  and  drunkards, 
18-19;  By  aliens,  19-20;  By 
married  women,  21—23;  Ultra 
vires,  136;  By  directors  of  cor- 
porations, 227-28;  Powers  of 
corporation  officers,  227-23 
Control, 

Complementary  to  risk,  3 ;  Element 
of  ownership,  6 ;  Ended  ijy  bank- 
ruptcy, insanity,  imprisonment 
for  life,   24;    When   owner   is   in- 


Control — continued 

sane,  27;  Single,  advantages  of, 
28-30;  Conversion  as  a  method 
of,    191;    Thru   redemption,    192 

Conversion,    As   a   method   of    control, 
191 

Cooperation,     Advantages     and     disad- 
vantages  of,    124—25 

Cooperative   Society, 

Importance,  108-09;  In  England, 
108;  Popularity  in  Europe,  108- 
09;  Nature  of,  109-10;  Types  of 
— producers'  and  consumers', 
110-11;  Membership,  113;  Man- 
agement, 115;  Division  of  profits, 
115-16;  Manufacturing,  examples 
of,    123-24 

Corn  Products  Company,  265n 

Corporate  Charter, 

Early  times,  144;  What  Congress 
may  grant,  144;  Dominion  Par- 
liament, 144—45;  By  special  leg- 
islative acts,  145;  Massachusetts, 
145;  New  York,  145;  General 
acts,   145 

Corporate    Organization,    Prevalent    in 
machine   industries,    5 

Corporation, 

How  superior  to  other  forms,  6 ; 
Reasons  for  objections  to,  8; 
Abuses  of,  9 ;  Disadvantages,  9- 
10;  Advantages,  10-11;  Grow- 
ing in  favor,  11-13;  Growth  at 
expense  of  partnership,  11;  In 
what  industries  prevalent,  13 ; 
Most  important  form  of  organiza- 
tion, 15-16;  History,  126;  Na- 
ture, 126-30;  Implied  powers, 
130-32;  Express  powers,  132- 
34;  Incidental  powers,  134—36;, 
Ultra  vires  contracts,  136;  Per- 
sons, but  not  citizens,  137;  For- 
eign, 137-39;  Public,  quasi-pub- 
lic and  private,  139;  General  and 
special  franchises  of,  139—40;  In- 
vestors' classification  of,  140—41; 
De  Jure  and  de  facto,  141—42; 
When  insolvent,  153—54;  Bank- 
ruptcy, 164;  Death  of  all  stock- 
holders, 164;  Receivers,  164—65; 
Closing  books  of,  184;  iiight  to 
vote  on  stock  owned,  184;  New 
York  Stock  Exchange,  184;  Right 
to  maintain  proportion  of  con- 
trol, 188;  Conversion  of  bonds 
as  method  of  contro'  191; 
Right  of  stockholders  to  sub- 
scribe to  bonds,  191 ;  Control 
thru    redemption,    192;    Privilege 
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of  inspecting  books  of,  209-212; 
Books    of    financial,    210;    Rights 
of  minority  stockholders,  212-14; 
Officers,   213-32;   Theory  of  man- 
agement,      215—16;       Sales      and 
leases   of   consolidations,    256—77 
Effect   of   consolidation,    259;    Ef 
feet    of    sale    of    assets,    267—68 
Right  to  hold  stock  in  other,  280 
Started      for      blackmailing     pur 
poses,    285;    Financial,    289;    Vio 
lations   of   common   law,    296—97 

Corporation,    Dissolution   of, 

Voluntary,  160-62;  New  York, 
161-62;  Involuntary,  .  162-63; 
New  York  law  on  involuntary, 
162-63;  North  River  Sugar  Re- 
fining Company,  162;  Reasons  for 
involuntary,  162-63;  Dividends, 
178-79 

"Corporation    Finance,"     172,    174 

Corporation  Laws, 

General,  145;  Kinds  of,  145-46 
New  York,  145  et  seq. ;  Certificate 
of  incorporation,  140—47;  "Cor 
poration  Jlanual,"  146n:  Re 
strictions  by  states,  155-57;  Dis 
solution,  voluntary  and  involun 
tary,  160-64 
Se<'  Corporation,  Corporate  Charter, 
Incori)oration,  Stock,  and  Stock- 
holders 

"Corporation    Manual,"    146n 

Counsel  General,   See  General  Counsel 

Creditors, 

Potential  owners,  2;  Of  voluntary 
association,  104;  Dissolution  of 
corporation,    259-60 

Credit  Union,  Jewish  Agricultural  and 
Industrial  Aid  Society  as  a  Typi- 
cal,   117-21 

Cumulative  Voting,   185 


Dairy  Association,  Typical  constitu- 
tions and  bylaws  of,   121 

Danish  System  of  Organizing  and  Fi- 
nancing Dairy  Societies  Con- 
trasted  with  Irish,    122-23 

De  Facto  Corporation,  Definition,  141- 
42 

De  Jure  Corporation,  Definition,   141 

Deal, 

Monning  and  use  of  term,  57;  Law 
of  joint  adventures  and  the,  59; 
Putting  thru  a,  64-07;  Famous, 
70-72 


Debt,   Decedent's,   Payment   of,    26-27 

Deed,   Trust,   79 

Dewing,  A.  S.,  33-34 

Directors, 

As  trustees  in  dissolution,  161 ; 
"Corporation  Finance,"  174: 
Discretion  of,  174;  Sole  right  to 
declare  dividends,  174;  Number 
and  qualification  of,  216;  Meet- 
ings and  quorum,  216-17;  Pow- 
ers, 217-18,  226;  Committees, 
219;  Power  to  make  contracts, 
227-28;  Bylaws  of  United  States 
Steel  Corporation,  228-29;  Lia- 
bility in  Canada,  230-31;  Com 
pensation,    231-32 

Dissolution   of   Corporations,   See   Cor 
poration.   Dissolution  of 

Dividend, 

Contract  and  policies,  172;  Defini- 
tion, 172-73;  Directors  have  sole 
right  to  declare,  174;  Du  Pont 
Powder  Company,  174;  Out  of 
profits,  174-75;  Property,  174; 
Sources,  174-75;  When  stock- 
holders can  compel  payment,  174; 
Agreement  to  pay  fixed,  enforce- 
able, 175;  Debt  of  corporation. 
175;  Declaration  of,  175-76;  Set 
aside  due  to  stockholders,  175; 
Park  V.  Grant,  175;  Who  is  en- 
titled to,  175-76;  Canadian  law. 
176-77;  Form  of  declaration. 
176;  Rules  of  New  York  Stock 
Exchange,  177-78;  On  dissolu- 
tion,   lTS-79 

Domiuion  Companies'  Act, 

Division    as    to    directors.    216-17; 
Right  to  hold  stock  in  other  com- 
panies,   281 
Set'    Canada 

Dominion  Parliament,   Corporate  char- 
ters  granted   by,    144-45 

Dominion  Railway  Act,  Restriction  on 
directors,    229 

Drunkards,    Rights    and    liabilities    of. 
18-19 

Du  Pont  Powder  Company,  174 


East  India  Company,  Incorporation  of. 

92 
Edison,     Thomas     A.,     Beginning     of 

career,   31-32 
England, 

Corporation   shares,    168-69;    "Con 

Rolidated,"    169;    Morrice   v.   Ayl- 

mer.    169n 
Executive  Committees,  Powers  of,  219 


312 


INDEX 


Extractive        Industries,        Investors' 
classification  of,  140-41 


Favorite     States     for     Incorporation, 
159-60 

Federal  Trade  Commission,  303.  306- 
07 

Financial  Companies,  289 

Flsk-Gould-Drew     Syndicate,     In     Erie 
stock,   71 

Forfeiture,   Of  stock,   196 

Forms  and  Purposes  of  Business  Or- 
ganization,  1 

Franchises, 

General  and  special,   139-40;  T.Txes, 
156;    In   New   York.    158 

FuU-Paid  Stock,  197 


General  Corporation  Act,   145 
General  Counsel  of  Corporation,   22  1- 

25 
General  Electric  Company,  249-50,  290 
General  Partnerships,   38 
Girard     Grocery    Company,     Kelations 

with  Retail   Grocers'    Association, 

245 
Good-will,     Relation    to    consolidation, 

264 


Harriman,  and  Kuhn-Loeb  Syndicate, 
72 

Hirsch,  de.  Fund,  Jewish  Agricultural 
and  Industrial  Aid  Society,  117- 
21 

Holding  Companies,  278-94: 

Rise  of,  278;  ilagnitude  of  interest, 
279;  Classification,  280;  Advan- 
tages,  287-89 

Hudson  and  Manhattan  Railroad  Com- 
pany,  Circular,    179-80 


Improvements,    On   premises,    272 
Income, 

Business,  aflfected  by  rights  and  lia- 
bilities   of    members,    1 ;    Element 
of  ownership.   6 
Incorporating  Sates,   Favorite,   159-60 
Incorporation, 

Conditions  of,   142;   Improper.   142 
See  By-laws,   Companies,   Incorpora- 
tion   of.    Corporation 
Incorporation,   Certificate  of, 

Xew  York,  146-47;  Nine  clauses, 
146—47;  Amendment,  147;  Signa- 
tures,   147-48;    Canada,    148-50; 


Incorporation,  Certificate  of — continued 
Objections  by  Secretary  of  State, 
148;  Acceptance,  151-52;  Publi- 
cation,  151;   Place,  153—54 

Increasing  Returns,  Law  of,   5 

Individual,  Not  always  permitted  to 
control   his   property,    18 

Individual   Ownership, 

Where  prevalent,  13-14;  Origin,  17- 
18;  Flexibility,  30;  Secrecy,  SC- 
SI; Disadvantages,  34—35;  Ter- 
minated by  death,  34;  Limitations 
to  credit,  35-36;  Unlimited  lia- 
bility, 35;  Industries  to  which 
adapted,  36 

Industrial  Corporations,  Investors' 
classification  of,   41 

Industry,  Control,  thru  special  prac- 
tices, 252 

Infants,  Rights  and  liabilities  of,  18- 
19 

Insolvency, 

Technical  definition,  27-28:  When 
held,  163-64;  Dividends  set  aside 
due  stockholders,  175 

Insolvents,  Administration  of  prop- 
erty of,   27-28 

Inter-corporate    Relations,    233-55 

Interlocking    Directorates,    249-50 

Interstate,  Charters  granted  by  Con- 
gress,   144 

Intestacy, 

Laws  in  United  States,  24;  In  Can- 
ada,  25 

Investment  Bankers'  Association, 
63 

Investors'  Classification,  Of  corpora- 
tions.  140-41 

Irish  System  of  Dairy  Societies  Con- 
trasted with  Danish,   122-23 

Issued  Stock,    197 


Joint    Account,    Meauing    and    use    of 
term,   57-58 

Joint  Adventure,   ISIeaning  and   use   of 
term.    57-5S 

Joint  Stock  Companies, 

Little  used  in  United  States.  15: 
Nature,  00:  Differentiated  from 
business  trust,  90 :  From  partner- 
ship and  corporation,  90-91 ;  His- 
tory, 91—93 ;  In  modern  times, 
03-94;  Management  and  control, 
95-96;  Advantages  and  disad- 
vantages, 96—97;  New  York  laws, 
97 

Johnson,  Alba  B.,   46-48 
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Leased  Premises,  Ownership  of  im- 
lirovements  in,   272 

Leases  of  Corporations,  250-77; 

Intercorporate  relation  formed  by 
consent  of  stockholders,  270-71 : 
Form,  271;  Consideration,  271: 
As  a  means  of  manipulation,  273; 
Duration,  274-75;  Advantages, 
275-76;    Disadvantages,    27G 

Liabilities  and  Rights  of  Infants, 
Lunatics  and  Drunkards,  18- 
19 

Liability, 

Of  syndicate  members,  67-68 ;  Of 
trustees,  77—78;  Of  beixeficiaries, 
79-80 

"Limited,"   Use  of  word,   150 

Limited  Partnerships, 

History.  50;  Essential  features,  50— 
51;  Method  of  forming  and  ter- 
minating, 51—52;  Agreement  form 
of,  52-54;  Rights  and  liabilities 
of  members  in,  54;  Advantages, 
54—55;  Disadvantages,  55—56;  In 
Continental    Europe,    55-56 

Lunatics,  Rights  and  liabilities  of,  18- 
19 


Manipulation, 

By  means  of  leases,  273;  Possibili- 
ties   of,    274 

Manufacturing     Cooperative     Society, 
Example  of  a,   123-24 

Married  Women, 

Contracts  of,  21;  Separate  property, 
22—23 

Massachusetts, 

Trust,  78-79,  81-82:  Corporation 
Act,  145;  Articles  of  agreement, 
148 

Merger,   Meaning  of,  257 

Mining    Companies,    Investors'    classi- 
fication  of,    140-41 

Minority  Stockholders,  Rights  of.  212- 
24 

Minutes,     Of     stockholders'     meetings, 
203-08 

MltcheU,    Victor   E.,    176-77 

Monopolies,   Common   law   of,    295-96 

Morgan,  J.  P., 

August  Belmont  Syndicate,  71  ;  Syn- 
dicate of   1915,    72 

Morrlce  v.  Aylmer,   169n 

Mortgage, 

n.'ffl  of  trust  and.  70-80:  Trustees 
of  corporation,   166 

Mortmain,   Statute  of,   76 


National  Commercial  Gas  Association, 
Factors    responsible    for    formation, 
237;  History,  238-39;  Committees 
of,    240-41 

National  Cordage  Company,  Typical 
combination,    234 

New  Jersey, 

Incorporation  in.  158;  Wickersham, 
George  W.,   158 

New  York  State, 

General  corporation  act,  145;  Cor- 
poration laws,  145  et  seq.;  In- 
surance, banking,  etc.,  corpora- 
tions, 151;  Legal  restrictions  on 
incorporation,  154—57;  Taxes. 
159-60;  Dissolution,  161-62; 
Laws  on  involuntary  dissolution, 
162-63 

New  York  Central  Consolidated  with 
Lake  Shore  and  Michigan  South- 
ern,   263-64 

New  York,  New  Haven  and  Hartford 
Railroad  Company,  Minutes  of 
stockholders    meetings,    204—08 

New  York   Stock  Exchange, 

Rules  as  to  dividends,  177-78;  On 
closing  corporation  books,  184: 
Transfer  agent  and  registrar,   227 

North  River  Sugar  Refining  Company, 
162 

Notes,  Rights  of  stockholders  to  sub- 
scribe,  191 


Occupations    for    Which    Government 
Tax  is  Laid,  29 

Officers  of  Corporation,  215-32; 
Compensation,  221-22;  How  chosen, 
221;  Chairman  of  board  and  presi- 
dent, 221-22;  Vice-presidents. 
222-23;  Treasurer,  223-24;  Sec- 
retary. 224;  General  counsel. 
225;  General  powers.  226;  Powers 
to  make  contracts  with  them- 
selves, 227-29;  Liabilities,  229- 
30 

Organization,    Purposes    of,    1-2 

Outstanding  Stock,  197 

Ownership, 

Risk,    2-3:    Elements    of,    6 


Parent   Companies,    Surrender   of   con- 
trol  of    Riibsidiaries   to,    28."> 
Park    V.    Grant,    17.''j 
Parliament, 

Kiielish,     144;    Dominion.    144—45 
Part-paid  Stock,   197-98 
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Partner,     Assumes     greatest     business 
risk,   3 

Fartnership, 

Easily  formed,  4-5 ;  Where  pre- 
valent, 13-14;  Limited,  15;  Eng- 
lish law  of,  38-39;  History,  38- 
39;  Elements  of,  39-40;  How 
formed,  39;  Oral  agreement  ade- 
quate for,  39;  Authority  of  mem- 
bers of,  40—41 :  Incidents  of, 
40-41;  Unlimited  liabilities 
of  members,  40 ;  Personal  rela 
tion,  41 ;  Agreement,  42—44 
Interest  on  invested  capital.  42 
Advantages,  44-45 ;  Forms  for 
agreement,  44;  Dissolution,  44 
Carnegie,  Andrew,  45—46;  Exam 
pie  of  organization  of,  46—47 ; 
Disadvantages,    48 

Perlman  Eim  Corporation,   170 

Permanence,   Influence  of,   on  form  of 
organization,   5 

Pools, 

Description,  245-48;  Steel,  245; 
Advantages,  247;  Addyston  Pipe, 
246 

President,  Powers  of,  221-22 

Private    Corporations,    Definition,    138 

Producers'   Societies, 

Classification,  111-12;  Organization, 
112-13;  Stockholders,  112-13; 
Reason  for  slow  growth,  113-14; 
Distribution  of  profits,    114 

Profits, 

Net.  175;  Source  of  dividends,  174 

Prohibitions  of  the  Clayton  Law,  229 

Property, 

Distribution  of  individual,  at  death, 
24-25;  Control  at  death,  of  in- 
dividual, 25-26;  Rights  of  hus- 
band in  deceased  wife's,  25;  In- 
dividual of  partners,  40 ;  Of  syn- 
dicate,  selling  the,   68 

Proxies,   186 

Public  Corporations,  Organization,  139 

Public    Utilities    Corporation,    Invest- 
ors'   classification    of,    140 


Quasi-public    Corporations,    Definition, 
139 

Quorum, 

By-laws.    152;     Stockholders'    meet- 
ings,  209 


Eailroad, 

And   the   car   trust,    80-81;    Special 
practices,   253-54 


Railway  Acts,  Canada,  145 

Receivers, 

How  appointed,  164-65;  No  legal 
signification  in  Canada,  165; 
"Right  arm  of  court,"-  165; 
In   interest   of   bondholders,    166 

Registrars,    Duties    of,    226-27 

Retail  Grocers'   Association,  Activities 
of,   241-45 

Rights     and     Liabilities     of     Infants, 
Lunatics,    and    Drunkards,    18-19 

Rights,  Negotiable,   189 

Risk,  Element  of,  in  ownership,  6 

Rochdale  System,  Of  Cooperative  Con- 
sumers'  Societies,  116-17 

Rothschild,    House    of,    And    Morgan- 
Belmont  Syndicate,  71 

Rule  of  Reason,  Meaning  of,   301 


Sales,  Of  corporations,  256-77 

Secretary,   224 

Sequestrator,    165-66 

Shareholders, 

And  corporations,  136;  Ultra  vires 
acts,  136 

Shares,  In  English  practice,   168-69 

Sherman  Anti-Trust  Act,   299-303 

Smith,  J.  Russell,  46-48 

South  Sea  Bubble,  92-93 

Special  Practices,  Control  of  an  indus- 
try thru,   252-54 

Standard  Oil  Company,    158,   248-49 

State,   Choice  of.  See  Choice  of  State 

Steel  Pools,  245 

Stock, 

Definition,  168;  English  definition. 
168-69;  Classes  of,  169-70;  Cer- 
tificates, 170;  "Class  A,"  170; 
Perlman  Rim  Corporation.  170; 
Transfers  of,  170-71;  Certificate 
evidence  of  stockholders'  rights, 
172;  Lost  certificate,  172;  Uni- 
form Stock  Transfer  Law.  176n; 
Cumulative  votii-s:,  185;  Proxies, 
186;  Rights  of  bondholders,  190; 
Control  thru  redemption,  172;  Au- 
thorized, 196;  Forfeiture,  196; 
Issued,  unissued,  outstanding,  full 
paid,  treasury,  part  paid,  197- 
98;  Ownership  not  nee  ssary  to 
control,  282-85;  Voting  and  non- 
voting,  284 

Stock     Corporations,     In     Corporation 
Law,    145-46 

Stock,  Preferred,  179-80 

Stoc^olders, 

In  producers'  societies,  112—13; 
Legal    restrictions    on    liabilities, 
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156;  Death  of,  164:  Ownership, 
168;  Certificate  evidence  of  in- 
terest of,  172;  "Corporation  Pi- 
nance,"  172;  Dividend  policies 
and  contracts,  172;  Right  of  in- 
dividual, 172;  Right  to  vote,  179; 
California  Petroleum  Company. 
180;  Deprived  of  right  to  vote. 
180;  Hudson  and  Manhattan  Rail- 
way Company,  180;  Rights,  180- 
81,  267;  Matters  referred  to,  182; 
Number  of  votes,  182;  Joint  own- 
ers, 183;  Successive  owners,  18."!; 
Right  to  subscribe  to  bonds  and 
notes,  191;  Liabilities,  194-95 
Meetings  of,  200-14;  Minutes,  203- 
04;  Notice  of,  202-03;  Notice 
waived.  203 ;  Transaction  of  busi- 
ness, 203;  Call  for,  204-06;  Can- 
adian practice,  210-12;  Quorum. 
209 
See   Dividends,    Stock 

Subsidiaries,    Surrender   of   control   to 
l)arent  company,  285 

Successive  Owners,  Right  to  vote,  183 

Surplus,  Dividends  and,  174-75 

Syndicate, 

Meaning.  57-58:  History,  58;  Dif- 
ferentiated from  partnership,  58- 
59;  Legal  nature,  59;  Form  of 
agreement,  60-61;  Administration, 
61—62;  Members  cannot  bind  by 
contract  with  third  person,  62— 
63;  Rules  governing  adminisfr.T- 
tion,  63-64;  Liabilities  of  mem- 
bers, 64 :  Typical  transactions, 
67—68;  Usual  method  of  di.'sjios- 
ing  of  members'  liabilities,  67- 
68;  Example  of  method  of  set- 
tling, 68-70;  Rights  of  members, 
70 

Syndicate  Organizers, 

J.  I'.  Morgan,  the  elder,  72:  .Tames 
R.  Kcene.  72:  E.  H.  Harriman, 
72;    William  Rockefeller,  72 


Taussig,  F.  W.,  31-32 

Taxes, 

Legal  requirements,  150-57;  New 
York,    150-60 

Trade  Associations, 

Typc'*,  234-35;  Illegal.  235;  Ex 
ample  of  a  national,  236-37;  Im- 
portance,   236 

Trade  Name,  I'so  of,   35 

Transfer  Agents,   Duties,  226-27 

Transfer  of  Stock,  See  Stock 

Treasurer,   223 


Treasury  Stock,   197 

Trust, 

History,  75-76 ;  Legal  nature,  76 
77;  Purpose,  79;  The  car,  80-81 
A''oting,  86-87;  The.  within  the 
87-88;  Voting,  and  the  railroad 
88-89;  Description,  248-49 
Anti-trust  statutes,  298-99;  Sher 
man  Anti-Trust  Act.  299-303 
Anti  trust  legislation  in  Canada 
301-03;  Violation  of  laws,  pen 
alties  and   suits,   305 

Trust  Companies,  Trustees  of  corpora 
tion  rights,    166 

Trust  Deeds,  In  Canada,  166 

Trustees, 

Liabilities,  77-78;  Directors  as. 
161-62;  Of  corporate  mortgages, 
166;  Trust  companies  as,   166 

Ultra  Vires,   Contracts.   136 
Uniform  Stock  Transfer  Law,   176n 
Unissued  Stock,  197 
United    Company   of   Philadelphia    for 
Promoting      American      Manufac- 
tures, 7 
United  States  Steel  Company, 

Directors,    216;    Committees    of    di- 
rectors,  219-21 

Vanderbilt,     Commodore,     Fisk -Gould- 
Drew  Syndicate  in  Erie  Stock,  71 

Vice-President,  22-23 

Vote, 

Stockholders  deprived  of  right  to. 
180;  Number,  182;  Successive 
and  joint  owners,  right  to.  183: 
Method  of  counting,  184—85; 
Proxies.    186 

Voting,   Strategy  of  cumulative,   185 

Voluntary  Association, 

Definition,  99;  Differentiated  from 
partnership,  99;  Importance.  100 
Constitution  and  by-laws,  100 
Admission  to,  100-01;  Termina 
tion  of  membership  in,  101 
Rights  and  liabilities,  101-02 
Meetings.  103;  Rights  and  lia 
bilities  of  members.  103-04;  Dis 
solution.  104;  Advantages,  104- 
06;   Disadvantages,   106 


Wealth,  Private,  of  stockholders  im- 
niune  from  claims  of  corporate 
rreditors,    3 

Wickersham,  George  W.,   157-59 

Wlndlng-Up  Act,  Dominion,  161n, 
162n,     ir.3-64 

White.  J.  O.,  and  Company,  291 
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